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In The United States District Court for the 
District of Idaho, Eastern Division 


No. 1916 


Cc. H. ELLE CONSTRUCTION CoO., a corpora- 
tion, Plaintiffs, 
VS. 


WESTERN CASUALTY AND SURETY COM- 
PANY, a corporation, Defendant. 


COMPLAINT 
Comes now the plaintiff, C. H. Elle Construc- 
tion Co., a corporation, and for cause of action 
against the defendant, complains and alleges: 


il 
That the plaintiff C. H. Elle Construction Co., 
is a corporation duly organized and existing under 
and by virtue of the laws of the State of Idaho 
and is engaged in the general construction busi- 
ness with its principal place of business at Poca- 
tello, Bannock County, Idaho. 


IT. 

That the defendant, Western Casualty and Surety 
Company, is a foreign corporation organized and 
existing under the laws of the State of Kansas, 
and is duly qualified, licensed and authorized to do 
business in the State of Idaho as an insurance com- 
pany, writing automobile liability coverage. 
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IBOE 
That the plaintiff is a citizen of Idaho and the 
defendant is a citizen of the State of Kansas; that 
the matter in controversy exceeds, exclusive of in- 
terest and costs, the sum of Three Thousand Dol- 
lars. 
1 
That the defendant has heretofore issued a policy 
of automobile liability insurance to one William S. 
Gagon, insuring a certain two-ton truck owned by 
the said William 8. Gagon against property dam- 
age and public liability for personal injury. 


V. 

That on or about the 22nd day of August, 1954, 
the above-mentioned vehicle owned by William 8. 
Gagon was being driven, with the consent and per- 
mission of William S. Gagon, by one M. Burke 
Horsley; that the said M. Burke Horsely was at 
said time an employee of the plaintiff and was en- 
gaged in the scope of his employment with said 
plaintiff; that on said day there occurred a collision 
between said vehicle and an automobile driven by 
one Arnold Campbell as a result of which, on the 
28th day of February, 1955, an action was filed in 
the District Court of the Fifth Judicial District 
of the State of Idaho in and for the County of 
Bannock by Mary Lou Campbell, and Terrell Ray 
Campbell, and Curtis Howard Campbell, minors by 
their guardian ad litem, Mary Lou Campbell, vs. 
C. H. Elle Construction Co., a corpotationygae 
Burke PWortsley, Mlax Larson, and W. 58. Gaga 
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praying for money damages for the alleged death 
of Arnold Campbell, and further praying for prop- 
erty damage to the vehicle of Armold Campbell. 


NGL. 

That the above-described policy of insurance is- 
sued by Western Casualty and Surety Company in- 
eluded what is commonly known as an ‘‘omnibus 
elause” by the terms of which any person using 
the automobile of the named insured with the per- 
mission of said named insured is included within 
the coverage of the policy in the same manner as 
if he were the named insured; that said policy 
further provides that the insurer will defend any 
suit against the insured, will provide legal defense 
and costs thereof, and will pay on behalf of the 
insured all sums which the said insured shall be- 
come legally obligated to pay as damages because 
of bodily injury or injury to all destruction of 
property arising out of the use of the said automo- 
bile, and any person or organization legally re- 
sponsible for the use of the automobile. 


WOE 
That under provisions of said policy the said 
plaintiff herein by and through its agents and serv- 
ant, M. burke Horsley, became an additional in- 
sured under the policy issued by the defendant. 


VIII. 
That demand has been made by this plaintiff 
upon the said defendant to assume the defense and 
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costs and other obligations pursuant to its contract 
and growing out of the above-described legal action, 
but said defendant has refused and still refuses, so 
to do. 
rx 
That there is a controversy existing between the 
plaintiff and the defendant by reason of the afore- 
said claim and by reason of the defendant’s refusal 
to assume liability and obligations under its said 
insurance contract. 
Xx. 
That the plaintiff has no plain, speedy or ade- 
quate remedy at law. 


Wherefore, plaintiff prays judgment against the 
defendant as follows: 

1. That this Court adjudicate, declare and de- 
termine that the said defendant, by virtue of the 
above-deseribed insurance policy, be required to pro- 
vide public liability and property damage protec- 
tion according to the said policy and be required 
to assume the costs of defense and the primary 
defense of the action entitled “In the District Court 
of the Fifth Judicial District of the State of Idaho, 
in and for the County of Bannock, Mary Lou 
Campbell, and Terrell Ray Campbell and Curtis 
Howard Campbell, Minors, by their Guardian Ad 
Litem, Mary Lou Campbell, Plaintiffs, vs. C. H. 
Elle Construction Co., a corporation, M. Burke 
Horsley, Max Larsen, and W. 8S. Gagon, Defend- 
ants.”’ 


2. That the plaintiff have such other and further 


Western Casualty and Surety Co. a 
relief as to this Court may seem meet and equita- 
ble, including its costs incurred herein. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for the Plaintiff. 


[Endorsed] Filed Sept. 19, 1955. 


[Title of District Court and Cause. ] 


SUMMONS 
To The Above Named Defendant: 


You are hereby summoned and required to serve 
upon Merrill and Merrill, plaintiff’s attorneys 
whose address is Pocatello, Idaho, answer to the 
Complaint which is herewith served upon you 
within 20 (twenty) days after service of this Sum- 
mons upon you exclusive of the day of service. If 
you fail to do so, judgment by default. will be taken 
against you for the relief demanded in the Com- 
plaint. 


[Seal] /s/ By ED M. BRYAN, 
Clerk of the Court. 


Return On Service of Writ 
United States of America, 
District of Idaho—ss. 

I hereby certify and return that I served the an- 
nexed Summons & Complaint on the therein-named 
Western Casualty and Surety Company, a corpora- 
tion, by handing to and leaving a true and correct 
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copy thereof with Leo O’Connell, Commissioner 
of Insurance for the State of Idaho, personally at 
State Capitol Bldg. at Boise, Idaho, in the said 
District at 2:30 p.m., on the 22nd day of Septem- 
ber, 1955. 


Miarshal’s fees. . oaaeeueee: $2.00 
|S ICT 2 nn aren None 
Motal os... eee. eee $2.00 


SAUL H. CLARK, 
United States Marshal, 
/s/ By REX WALTERS, 
Deputy. 


[Endorsed]: Filed Sept. 24, 1955. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS 


The defendant herein moves the Court to dis- 
miss the above entitled action for one, or more, or 
all, of the following reasons: 


1. ‘To dismiss the action on the ground that the 
Court lacks jurisdiction because the amount in- 
volved herein is a matter wherein the controversy 
does not now exceed, exclusive of interest and 
costs, the sum of $3,000.00. 


2. That the Court lacks jurisdiction over the 
subject matter herein for the reason that the sub- 
ject matter 1s a matter between two individuals, 
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and that the controversy cannot exceed the sum 
of $3,000.00, exclusive of interest and costs. 


3. That the action was brought in the wrong 
District because: 


(a) The jurisdiction of this Court is involved 
solely on the ground that the action arises under 
the Constitution and the laws of the United States, 
and the defendant is a corporation incorporated 
under the laws of the State of Kansas and is an in- 
habitant thereof, and qualified within the State of 
Idaho, and the jurisdiction is that of the Southern 
Division of the District of Idaho. 


4. To dismiss the action, or in leu thereof, to 
quash the return of summons on the ground that 
the defendant is a corporation organized under the 
laws of Kansas and was not, and is not, subject to 
service of process within the Eastern Division of 
the District of Idaho, United States of America. 


5. To dismiss the action because the complaint 
fails to state a claim against the defendant upon 
which relief can be granted. 


Dated this 10th day of October, 1955. 


Sf (OP Nese TEV EU 
/s/ RUBY Y. BROWN, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed October 12, 1955. 
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MINUTE ORDER 


Oct. 18, 1955 


This cause came on regularly this date in open 
court for hearing on defendant’s Motion to Dis- 
miss, Wesley Merrill appearing for the plaintiff 
and O. R. Baum and Isaac McDougal appearing as 
counsel for the defendant. 

After a discussion by counse! for the respective 
parties, it was ordered that the Motion to Dismiss 
be sustained and that plaintiff have five days to 
amend its Complaint. 


[Title of District Court and Cause. ] 


AMENDED COMPLAINT 


Comes now the plaintiff, C. H. Elle Construe- 
tion Co., a corporation, by way of an Amended 
Complaint, and for cause of action against the de- 
fendant, complains and alleges: 


I. 

That the plaintiff, C. H. Elle Construction Co., 
is a corporation duly organized and existing under 
and by virtue of the laws of the State of Idaho 
and 1s engaged in the general construction business 
with its principal place of business at Poeatello, 
Bannock County, Idaho. 


I. 
That the defendant, Western Casualty and Surety 
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Company, is a foreign corporation organized and 
existing under the laws of the State of Kansas, and 
is duly qualified, licensed and authorized to do 
business in the State of Idaho as an insurance 
company writing automobile hahbility coverage. 


JUUE 
That the plaintiff is a citizen of Idaho and the 
defendant is a citizen of the State of Kansas; that 
the matter in controversy exceeds, exclusive of in- 
terest and costs, the sum of Three Thousand Dol- 
lars. 
4 
That the defendant has heretofore issued a policy 
of automobile hability insurance to one William S. 
Gagon, insuring a certain two-ton Truck owned 
by the said William 8. Gagon against property 
damage and public hability for personal injury, 
that said policy, Plaintiff 1s informed and_ he- 
heves, and therefore alleges the facts to be, insured 
the said Wiliam 8. Gagon against property dam- 
age in the amount not to exceed $1,000.00 and for 
public liability for personal injury not to exceed 
$5,000.00 for injury to one person. 


Vis 

That on or about the 22nd day of August, 1954, 
the ahove-mentioned vehicle owned by William S. 
Gagon was being driven, with the consent and per- 
mission of William 8. Gagon, by one M. Burke 
Horsley; that the said M. Burke Horsley was at 
said time an employee of the plaintiff and was en- 
gaged in the scope of his employment with said 
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plaintiff; that on said day there occurred a colli- 
sion between said vehicle and an automobile driven 
by one Arnold Campbell as a result of which, on 
the 28th day of February, 1955, an action was filed 
in the District Cowrt of the Fifth Judicial District 
of the State of Idaho in and for the County of 
Bannock by Mary Lou Campbell, and Terrell Ray 
Campbell, and Curtis Howard Campbell, minors by 
their guardian ad litem, Mary Lou Campbell, vs. 
C. H. Elle Construction Co., a corporation, WE 
Burke Horsley, Max Larson, and W. 8. Gagon, 
praying for money damages for the alleged death 
of Arnold Campbell, in the amount of $100,000.00 
and further praying for property damage to the 
vehicle of Arnold Campbell in the amount of $1,- 
620.00. 
WAL 

That the above described insurance policy issued 
by Western Casualty and Surety Company, in- 
eluded what is normally known as an “omnibus 
clause.’? By the terms of which the word ‘‘in- 
sured’’ includes the named insured and also in- 
cludes any person while using the vehicle and any 
person or organization legally responsible for the 
use thereof, providing the actual use of the vehicle 
is with the permission of the said insured; that any 
person or organization legally responsible for the 
use of said vehicle when the actual use is with the 
permission of the named insured is thereupon in- 
cluded in the coverage under the policy in the same 
manner as if named therein; that said poliey fur- 
ther provides that the insurer or defendant, in the 
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event there is any suit against the insured, or 
those noted above, will provide legal defense or 
costs thereof and will pay on the behalf of the 
insured or any person or organization legally re- 
sponsible for the use of the vehicle, all sums which 
said insured is legally obligated to pay as damages 
because of property mjury or injury to a person 
arising out of the use of said vehicle by said named 
insured or any person or organization legally re- 
sponsible for the use of the vehicle. 


WOUE 
That under provisions of said policy the said 
plaintiff herein by and through its agents and serv- 
ant, M. Burke Horsley, became an additional in- 
sured under the policy issued by the defendant. 


VAR 

That demand has been made by this plaintiff 
upon the said defendant to assume the defense and 
costs and other obligations pursuant to its contract 
and growing out of the above described legal action, 
but said defendant has refused and still refuses, so 
to do. 

Ix. 

That there is a controversy existing between the 
plaintiff and the defendant by reason of the afore- 
said claim and by reason of the defendant’s refusal 
to assume liability and obligations under its said 
imsurance contract. 

ae 

That the plaintiff has no plain, speedy or ade- 

quate remedy at law. 
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Wherefore, plaintiff prays judgment against the 
defendant as follows: 


1. That this court adjudicate, declare and deter- 
mine that the said defendant, by virtue of the 
above-described insurance policy, be required to 
provide public lability and property damage pro- 
tection according to the said policy and be required 
to assume the costs of defense and the primary 
defense of the action entitled “In the District 
Court of the Fifth Judicial District of the State 
of Idaho, In and for the County of Bannock, Mary 
Lou Campbell, and Terrell Ray Campbell and Cur- 
tis Howard Campbell, Minors, by their Guardian 
Ad Litem, Mary Lou Campbell, Plaintiffs, vs. C. H. 
Elle Construction Co., a corporation, M. Burke 
Horsley, Max Larsen, and W. 8S. Gagon, Defend- 
ants.” 


2. That the plaintiff have such other and fur- 
ther relief as to this court may seem meet and 
equitable, including its costs incurred herein. 


MERRILL & MERRILL, 
/s/ By W. KF. MERRILL, 
Attorneys for the Plaintiff. 


Acknowledgment of Service Attached. 


[indorsed]: Filed October 21, 1955. 


Western Casualty and Surety Co. 15 
[Title of District Court and Cause. | 


MOTION FOR LEAVE TO FILE AMENDED 
AND SUPPLEMENTAL COMPLAINT 


Comes now the plaintiff, C. H. Elle Construction 
Company, a corporation, and moves the Court for 
an Order permitting the plaintiff to file its 
Amended and Supplemental Complaint, for the 
reasons and upon the grounds set forth in said 
amended and Supplemental Complaint, a copy of 
which is attached hereto as Exhibit “A” and made 
a part hereof, and upon the grounds set forth in 
the Affidavit attached hereto as Exhibit “B”. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys For Plaintiff. 


Acknowledgment. of Service Attached. 
[Endorsed]: Filed June 13, 1956. 


[Title of District Court and Cause. | 


AFFIDAVIT FOR LEAVE TO FILE 
AMENDED AND SUPPLEMENTAL COM- 
feat NT 


State of Idaho, 
County of Bannock—-ss. 


Wesley F. Merrill, being ‘first duly sworn, deposes 
and says: 

That he is one of the attorneys for the plaintiffs 
in the above entitled action, and makes this Aff- 
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davit in support of the Motion for Leave to File 
Amended and Supplemental Complaint, filed con- 
eurrently herewith: 


That since the filing of the original Complaint 
and Amended Complaint herein, the legal action 
filed in the District Court of the Fifth Judicial 
District of Idaho, in and for the County of Ban- 
nock, which said action is described in the said 
Complaints, has been tried before a jury and a 
judgment entered in favor of the plaintiffs; that 
said judgment in the District Court of the State 
of Idaho was rendered December 23, 1955, with a 
judgment for costs therein rendered May 29, 1956; 
that it becomes necessary, therefore, for plaintiff 
to file and serve an Amended and Supplemental 
Complaint to set forth the facts which have oc- 
curred since the Amended Complaint was filed, and 
set forth the complete and accurate damages suf- 
fered by said plaintiff; 


That said facts have occurred since the former 
Amended Complaint herein was made and filed. 


/s/ WESLEY F. MERRILL. 


Subscribed and sworn to before me this 6th day of 
June, 1956. 
[Seal] 73/ J. & MOONEY, dim 
Notary Public for Idaho Re- 
siding at Pocatello, Idaho. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed June 13, 1956. 
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AMENDED AND SUPPLEMENTAL 
COMPLAINT 


Comes now the plaintiffs, C. H. Elle Construction 
Company, a corporation, and St. Paul-Mercury 
Indemnity Company, a corporation, leave having 
been granted by the Court, and by way of an 
Amended and Supplemental Complaint allege: 


I. 
That the plaintiff, C. H. Elle Construction Co., is 
a corporation duly organized and existing under 
and by virtue of the laws of the State of Idaho and 
is engaged in the general construction business with 
its principal place of business at Pocatello, Ban- 
nock County, Idaho. 


alle 

That the plaintiff, St. Paul-Mercury Indemnity 
Company, a corporation, is a foreign company or- 
ganized and existing under the laws of the State of 
Minnesota, and is duly qualified, licensed and au- 
thorized to do business in the State of Idaho as an 
insurance company writing casualty and lability 
insurance coverage. 

TIT. 

That the defendant, Western Casualty and 
Surety Company, is a foreign corporation organ- 
ized and existing under the laws of the State of 
Kansas, and is duly qualified, licensed and author- 
ized to do business in the State of Idaho as an in- 
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surance company writing automobile lability cov- 
erage. 
IV. 

That the plaintiff, C. H. Elle Construction Com- 
pany, a corporation, is a citizen of the State of 
Idaho, and the plaintiff, St. Paul-Mereury Indem- 
nity Company, a corporation, is a citizen of the 
State of Minnesota; that the defendant is a citizen 
of the State of Kansas; that the matters in contro- 
versy exceed, exclusive of interest and costs, the 
sum of $3,000.00. 

Ni: 

That the said St. Paul-Mereury Indemnity Com- 
pany has heretofore issued a policy of insurance, 
designated as a multiple coverage policy, insuring 
C. H. Elle Construction Company against loss from 
all such sums as the said C. H. Elle Construction 
Co. shall become obligated to pay by reason of lia- 
bility imposed by law for bodily injury lability and 
automobile property damage, providing, however, 
that said insurance shall be excess beyond the 
amount payable under any other policy or policies 
affording insurance protection in any way to the 
said C. HW. Elle Construction Company. 


VI. 

That the defendant has heretofore issued a policy 
of automobile lability insurance to one William S. 
Gagon, insuring a certain 1954 Chevrolet two-ton 
Truck owned by the said William 8. Gagon against 
property damage and public lability for personal 
injury, that said policy, plaintiffs are informed and 
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believe, and therefore allege the facts to be, insured 
the said William 8S. Gagon against property damage 
in the amount not to exceed $10,000.00 and for pub- 
lic liability for personal injury not to exceed 
$10,000.00 for injury to one person. 


NBL 

That on or about the 22nd day of August, 1954, 
the above-mentioned vehicle owned by William 8. 
Gagon was being driven, with the consent and per- 
mission of William S. Gagon, by one M. Burke 
Horsley; that the said M. Burke Horsley was at 
said time an employee of the plaintiff C. H. Elle 
Construction Co. and was engaged in the scope of 
his employment with the said C. H. Elle Construc- 
tion Co.; that on said day there occurred a collision 
between said vehicle and an automobile driven by 
one Arnold Campbell, as a result of which, on the 
28th day of February, 1955, an action was filed in 
the District Court of the Fifth Judicial District of 
the State of Idaho in and for the County of Ban- 
nock by Mary Lou Campbell, and Terrell Ray 
Campbell, and Curtis Howard Campbell, minors, by 
their guardian ad litem, Mary Lou Campbell, vs. 
C. H. Elle Construction Co., a corporation, M. 
Burke Horsley, Max Larson, and W. 8. Gagon, 
praying for money damages for the alleged death 
of Arnold Campbell, in the amount of $100,000.00 
and further praying for property damage to the 
vehicle of Arnold Campbell in the amount of 
$1,620.00. 
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V Ts 
That the above described insurance policy issued 
by Western Casualty and Surety Company included 
what is normally known as an “omnibus clause,”’ 
by the terms of which the word ‘insured’: 


“includes the named insured and also includes 
any person while using the automobile and any 
person or organization legally responsible for 
the use thereof, providing the actual use of the 
automobile is by the named insured or with 
his permission ;”’ 


that any person or organization legally responsible 
for the use of said vehicle when the actual use is 
with the permission of the named insured is there- 
upon included in the coverage under the policy in 
the same manner as if named therein; that said pol- 
icy further provides that the insurer or defendant, 
in the event there is any suit against the insured, or 
those noted above, will provide legal defense or 
costs thereof and will pay on the behalf of the in- 
sured or any person or organization legally respon- 
sible for the use of the vehicle, all sums which said 
insured is legally obligated to pay as damages be- 
cause of property injury or injury to a person aris- 
ing out of the use of said vehicle by said named 
insured or any person or organization legally re- 
sponsible for the use of the vehicle. 


IX. 
That under provisions of said policy, the said 
plaintiff, C. H. Elle Construction Co., by and 
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through its agents and servant, M. Burke Horsley, 
became an additional insured under the policy 
issued by the defendant. 


X. 

That demand has been made by plaintiffs upon 
the said defendant to assume the defense and costs 
and other obligations pursuant to its contract and 
growing out of the above described legal action, hut 
said defendant has refused, and continued to refuse, 
so to do. 

Dale 

That since the filing of the original Complaint 
herein, and on December 23, 1955, judgment was 
entered in the above described cause in favor of the 
plaintiffs, Mary Lou Campbell, and Terrell Ray 
Campbell and Curtis Howard Campbell, minors, by 
their guardian ad litem, Mary Lou Campbell, and 
against C. H. Elle Construction Co., a corporation, 
and M. Burke Horsley, in the amount of $15,000.00, 
and a judgment for costs was entered the 29th day 
of May, 1956, in the amount of $371.40. 


XIT. 

That said judgment in the total amount of $15,- 
311.40 has been paid, for and on behalf of C. H. 
Elle Construction Co., a corporation, by the plain- 
tiff, St. Paul-Mereury Indemnity Co., a corpora- 
tion; that the costs of legal defense of the said 
C. H. Elle Construction Co., a corporation, and M. 
Burke Horsley totalled a sum of $1,639.53, which 
has been paid by the plaintiff, St. Paul-Mercury 
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Indemnity Co., for and on behalf of the said C. H. 
Elle Construction Co. 
XITI. 

That the said plaintiffs herein have been dam- 
aged in the sum of $17,010.93, of which sum the 
defendant herein is obligated for the amount of 
$10,000.00 under the public ability portion of its 
policy, $1,620.00 under the property damage portion 
of its policy, and $1,639.53 as legal expenses and 
costs, making a total of $13,259.53. 


Wherefore, plaintiffs pray judgment against de- 
fendant for $13,259.58, plus costs of suit ineurred 
herein and such other and further relief as to this 
Court may seem meet and equitable in the premises. 


MERRILL & MERRILL, 
/s/ By W. ¥F. MERRIE 
Attorneys for Plaintiffs. 


[Endorsed]: Filed June 13, 1956. 


[Title of District Court and Cause. | 


ANSWER TO AMENDED AND SUPPLE- 
MENTAL COMPLAINT 


Comes now the defendant, as and for its answer 
to the amended and supplemental complaint as filed 
by the plaintiffs herein, and alleges, affirms and 
denies as follows: 


First Defense 
The amended and supplemental complaint fails 


to state a claim against the defendant upon which 
relief can be granted. 
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Second Defense 
I. 

Defendant admits the allegations of paragraphs 
I, If and III. 

IT. 

Answering paragraph IV defendant admits all 
of the allegations therein contained, save and except 
the following: “that the matters in controversy ex- 
ceed, exclusive of interest and costs, the sum of 
$3,000.00,’’ and as to such allegations denies each 
and every allegation of such quoted portion. 


JE 

Answering paragraph V defendant denies each 
and every allegation in said paragraph contained 
and states that, while an insurance policy was is- 
sued, the same is not the type and kind as alleged 
by said plaintiffs. 

IV. 

Answering paragraph VI defendant admits that 
there was issued to William 8. Gagon an insurance 
policy, but denies that the said policy is the type 
and kind as set out in said paragraph or that it is 
in the amounts as set out in said paragraph. 


we 
Answering paragraph VII defendant denies each 
and every allegation in said paragraph contained, 
save and except the allegation in reference to the 
institution of an action by Mary Lou Campbell, 


and as to that allegation, admits such an action was 
filed. 
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ale 

Answering paragraph VIII defendant denies 
each and every allegation in said paragraph con- 
tained, and states the facts to be that the policy did 
not provide, and does not provide, protection for 
matters and things as maintained and as set out by 
the said plaintiffs, and further states that said 
plaintiffs are not in a position to take advantage of 
or be given consideration as to a contract between 
said defendant and the said William 8. Gagon, and 
further states that the policy provides only for the 
holding of William 8. Gagon free and harmless by 
virtue of any claim that has been reduced to judg- 
ment, where the said William 8S. Gagon is obligated 
to make payment, and that in the action referred 
to in the plaintiffs’ complaint. the said William 8. 
Gagon was exonerated and he has no obligation to 
any person or persons whomsoever by reason 
thereof; and by reason of the terms of said policy, 
the said defendant herein is not obligated to pay 
any sum or sums of money whatsoever. 


VII. 

Answering pafagraphs IX and X of Jgand 
amended and supplemental complaint, defendant 
denies each and every allegation in each of said 
paragraphs contained. 


Vit, 
Answering paragraph XI defendant. states that 
in the action referred to in said paragraph a judg- 
ment was rendered against the defendants C. H. 
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Elle Construction Company and M. Burke Horsley 
in the amount of $15,000.00, but states it has no in- 
formation as to the amount of costs allowed, and 
therefore denies that costs in the amount of $371.40, 
or any other sum or amount, were allowed, and fur- 
ther states in answer to such paragraph that in such 
action William S. Gagon was made a party defend- 
ant and that the cause was tried before a jury and 
the jury brought in a verdict in favor of William 
S. Gagon and against the plaintiffs, and in the same 
action the jury brought in a verdict in favor of 
Mary Lou Campbell et al. and against the defend- 
ant C. H. Elle Construction Company and the de- 
fendant M. Burke Horsley, a copy of the said judg- 
ment or order as entered by the District Judge 
after the return of said verdict is attached hereto 
and marked Exhibit “A’’ and made a part hereof 
as fully and completely as if copied herein at 
length; and thereafter a judgment for costs was en- 
tered herein, a copy of such judgment in favor of 
the defendant William S. Gagon is hereto attached 
and marked Exhibit “B’’? and made a part hereof 
as fully and completely as if copied herein at 
length; that by the terms of such judgment and as 
the result of such action the said William 8. Gagon 
Was exonerated and your said defendant herein is 
not obligated to pay any sum or sums of money 
whatsoever on behalf of the said Wilham 8S. Gagon, 
and not until a judgment had been entered against 
the said William 8S. Gagon was there any obligation 
upon your said defendant to make payment of any 
sum or sums of money whatsoever. 
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Se 

Answering paragraph XII defendant states it 
has not sufficient information upon which to base 
an affirmation or denial of the same, and therefore 
denies each and every allegation in said paragraph 
contained. 

XS 

Answering paragraph XIII defendant denies 
that. the plaintiffs have been damaged in the sum of 
$17,010.93, and likewise denies that the defendant 
herein is obligated to pay the sum of $10,000.00 or 
any other sum under the public lability portion of 
its policy, and likewise denies that is is obligated to 
pay $1620.00 or any other sum or any other amount 
under the property damage portion of its policy, 
and likewise states that it is under no obligation to 
pay $1,639.53, or any other sum or any other 
amount, as legal expenses, and likewise denies it is 
obligated to pay a total of $13,259.53 or any other 
sum or any other amount. 


Third Defense 
Defendant as and for its First Affirmative De- 
fense, termed ‘“Third Defense,” alleges: 


I. 

That the said plaintiffs herein are now and at all 
times herein mentioned have been represented, by 
the identical counsel that appears for said plain- 
tiffs in this instant action, and that in the action 
referred to in paragraph VII of said amended and 
supplemental complaint the said identical counsel 
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appeared therein for the defendant C. H. Elle Con- 
struction Company, a corporation, M. Burke Hor- 
sley and Max Larsen, and that in such action the 
said defendants, C. H. Elle Construction Company, 
the said Max Larsen and the said M. Burke Hor- 
sley each filed separate answers, and that in such 
action so filed by Mary Lou Campbell as hereinbe- 
fore referred to, the said Mary Lou Campbell, mn 
her Second Amended Complaint alleged among 
other things, as follows: 


“Phat at all times mentioned herein, defend- 
ant, William 8. Gagon, was the owner of a 
1954 Chevrolet truck, bearing 1954 Idaho Li- 
cense, 3C-1010; that at such times the defend- 
ants, M. Burke Horsley and Max Larsen, were 
operating such truck with the permission and 
consent of the owner, William 8S. Gagon.”’ 


and that said paragraph was numbered paragraph 
“TV” of said Second Amended Complaint, and to 
such paragraph IV, the plaintiffs herein, and each 
of them, answered the same as follows: 


‘‘Answering paragraph IV of said Second 
Amended Complaint, this answering defendant 
admits that Wilham 8S. Gagon was the owner 
of a 1954 Chevrolet truck bearing 1954 Idaho 
license plates 3C-1010, but denies each and 
every other allegation contained in said para- 
graph.”’ 


thereby denying that the said truck in question was 
being driven ‘‘with the permission and consent of 
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the owner, William 8. Gagon’’; that the said plead- 
ings in the said action referred to in paragraph 
VII of the amended and supplemental complaint 
herein are hereby made a part hereof by reference 
as fully and completely as if copied herein at 
length, and that the said action was tried upon the 
theory that no permission or consent had heen 
given; that the said C. H. Elle Construction Com- 
pany and the said M. Burke Horsley cooperated 
one with the other and went forward in said action 
under the pleadings herein set forth, and as the 
result of said trial the said Wilham 8. Gagon was 
exonerated, all as hereinbefore stated, and that in 
such action, so referred to in paragraph VII of 
the Amended and Supplemental Complaint herein, 
the said C. H. Elle Construction Company, one of 
the plaintiffs herein, and M. Burke Horsley admit- 
ted that M. Burke Horsley was an employce of the 
C. H. Elle Construction Company, and that at the 
time of the accident he was acting in the line, course 
and scope of his employment as an employee of the 
C. H. Elle Construction Company, and that the said 
action was defended at the specific direction, and 
under the order, of the said remaining plaintiff 
herein, the St. Paul-Mercury Indemnity Company, 
and that the said St. Paul-Mercury Indemnity 
Company, in each and every phase of said cause, 
employed the counsel that appeared for defendant 
C. TH. ENe Construction Co., directed the course of 
such litigation by the same counsel that is counsel 
for the plaintiffs herein, and that at all times the 
said plaintiff, St. Paul-Mercury Indemnity Com- 
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pany, knew, or should have known, the theory upon 
which said cause was tried, and that the President 
of the C. H. Elle Construction Company, a corpora- 
tion, knew, or should have known the theory upon 
which said cause was tried and the manner in which 
the cause went to trial and that the said C. H. Elle, 
an individual, being President of the said C. H. 
Elle Construction Company, was in and about the 
courtroom at said trial and at all times participated 
in said trial, and upon information and belief, de- 
fendant herein alleges that said action herein was 
instituted without the consent and without the 
knowledge of the said C. H. Elle Construction Com- 
pany, and that in the instant action, in paragraph 
VII of said amended and supplemental complaint, 
the two plaintiffs herein allege, among other things, 
the following: 


‘“* * * the above mentioned vehicle owned by 
William S. Gagon was being driven, with the 
consent and permission of William 8. Gagon, 
by one M. Burke Horsley; * * *”’ 


and that it is admitted in each of the pleadings that 
M. Burke Horsley was employed hy the said C. H. 
Elle Construction Company and was acting in the 
line, course and scope of his employment at the 
time of the said accident, and that the plaintiffs 
herein, and each of them, are estopped from assert- 
ing herein the position that they have asserted, on 
account of the position or positions that each of 
them heretofore took in the course of the ltigation 
referred to in the amended and supplemental com- 
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plaint and that the said action herein is an action 
so to speak upon the judgment that was rendered 
in said cause referred to in the said amended and 
supplemental complaint and it has reference to the 
same facts or state of facts, and that the pleadings 
of the plaintiffs herein, and each of them, are in- 
consistent with and contrary to the pleadings in the 
instant case, and also by the nature of the position 
that each of the said plaintiffs, or their officers and 
agents, took in such matter, the said plaintiffs, and 
each of them, cannot, at this time, in justice and in 
the cause of orderliness, regularity and expedition 
of litigation, be heard to say that they should re- 
cover in the instant action. 


Fourth Defense 
Defendant as and for its Second Affirmative De- 
fense, termed ‘*‘ Fourth Defense,’’ alleges: 


ie 

That in the said action referred to in said para- 
graph VII of the amended and supplemental com- 
plaint filed herein the said William 8. Gagon was 
made a party by reason of the provisions of Section 
49-1004, Idaho Code, and that in such action re- 
ferred to in such paragraph, the same being filed in 
the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Ban- 
nock, it was alleged as follows: 


“That at all times mentioned herein, defend- 
ant, William 8S. Gagon, was the owner of a 
1954 Chevrolet Truck, bearing 1954 Idaho Li- 
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eense, 3C-1010; that at such times the defend- 
ants, M. Burke Horsley and Max Larsen, were 
operating such truck with the permission and 
consent of the owner, William S. Gagon.”’ 


and that without such an allegation there was no 
eause of action stated against the said defendant 
William 8. Gagon, and that the said William 8S. 
Gagon, in such action, denied such allegation, and 
that as a result of such trial so had, all as herein- 
before alleged, the said William 8S. Gagon was 
exonerated; that the provisions of Sec. 49-1004, 
Idaho Code, are as follows: 


“Owner’s tort liability for negligence of another. 
Subrogation.—1. Responsibility of owner for neg- 
ligent operation by person using vehicle with per- 
mission—Imputation of negligence. Every owner of 
a motor vehicle is liable and responsible for the 
death of or injury to person or property resulting 
from negligence in the operation of such motor 
vehicle, in the business of such owner or otherwise, 
by any person using or operating the same with the 
permission, expressed or implied, of sich owner, 
and the negligence of such person shall be imputed 
to the owner for all purposes of civil damages. 

“2. Limitation of lability. The lability of an 
owner for imputed negligence imposed by this sec- 
tion and not arising through the relationship of 
$5,000 for the death or injury to one person in any 
one accident and subject. to said limit as to one 
person is limited to the amount of $10,000 with re- 
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spect to the death or injury to more than one per- 
son in any one accident and is limited to the sum of 
$1,000 for damage to property of others in any one 
accident. 

“3. Operator to be made party defendant— 
Recourse to operator’s property. In any action 
against an owner on account of imputed negligence 
as imposed by this section the operator of said vehi- 
cle whose negligence is imputed to the owner shall 
be made a party defendant if personal service of 
process can be had upon said operator within this 
state. Upon recovery of judgment, recourse shall 
first be had against the property of said operator so 
served. 

“4, Subrogation of owner to rights of person in- 
jured—Recovery from operator—Bailee and driver 
deemed operators. In the event a recovery is had 
mder the provisions of this section against an 
owner on account of imputed neghgence such 
owner is subrogated to all the rights of the person 
injured and may recover from such operator the 
total amount of any judgment and costs recovered 
against such owner. If the bailee of an owner with 
he permission, expressed or implied, of the owner, 
permits another to operator the motor vehicle of the 
owner, then such bailee and such driver shall both 
be deemed opcrators of the vehicle of the owner, 
within the meaning of subdivisions 3 and 4 of this 
section. 

“5. Settlement and payment of claims where two 
or more are mjured or killed in one aecident— 
Diminution or extinguishment of owners liability. 
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Where two or more persons are injured or killed in 
one accident, the owner may settle or pay any bona 
fide claim or claims for damages answering out of 
personal injuries or death, whether reduced to a 
judgment or not, and such payments shall diminish 
to the extent thereof the owners total liability on 
account of such accident; and payments so made 
ageregating the full sum of $10,000 shall extinguish 
all liability of the owner hereunder to said claim- 
ants and all other persons on account of such acci- 
dent; which lability may exist by reason of 1m- 
puted negligence, pursuant to this section, and not 
arising through the neghgence of the owner nor 
through the relationship of principal and agent nor 
master and servant. 

‘6. Vendee or assignee not deemed owner until 
possession retaken—Chattel mortgagee not deemed 
owner. If a motor vehicle is sold under a contract 
of conditional sale whereby the title to such motor 
vehicle remains in the vendor, such vendor or his 
assignee shall not be deemed as owner within the 
provisions of this section, but the vendee or his 
assignee, shall be deemed the owner notwithstand- 
ing the terms of such contract, until the vendor or 
his assignee retake possession of such motor vehi- 
ele. A. chattel mortgagee of a motor vehicle out of 
possession shall not be deemed an owner within the 
provisions of this section.” 


and that it is admitted in the pleadings in the 
action in the State Court, namely, the one referred 
to in Paragraph VII of the Amended and Supple- 
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mental Complaint, that the said M. Burke Horsley 
was the agent and employee of the said C. H. Elle 
Construction Company and was acting in the line, 
course and scope of his employment at the time of 
such accident, and that the said William 8. Gagon 
had no habilty in such matter and was not obli- 
gated to do anything in the matter except defend 
himself, all of which he did do, and was exonerated, 
and that if there had been judgment rendered 
against the said William 8S. Gagon by reason of 
having given consent and permission to drive said 
truck, then and in that event, he would have heen 
subrogated to the rights of the person injured and 
could have recovered from said operator, and that 
the said operator was M. Burke Horsley, an agent 
and employee of the said C. H. Elle Construction 
Company; and in the event the said M. Burke Hor- 
sley failed to pay the said claim of the said Wilham 
S. Gagon, then and in that event the said William 
S. Gagon, or his insurer, could have, and would 
have, proceeded against the said C. H. Elle Con- 
struction Company, and eventually against the St. 
Paul-Mereury Indemnity Company; and that in 
such action the said operator was made a party 
pursuant to the provisions of such section, and that 
if Idaho had not had the provisions of such section 
aforementioned, the said William 8S. Gagon would 
have been in nowise responsible and in nowise liable 
for any sum or sums of money whatsoever, and that 
said action was tried upon the theory that the said 
William 5S. Gagon’s liability was limited to the sum 
of $5,000.00 for the death or injury to one person 
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in one accident and not in the sum of $10,000.00, or 
any other sum or any other amount, and likewise 
was tried upon the theory that the total amount of 
damages to the property was a sum not to exceed 
$1,000.00, and that the plaintiffs herein, and each 
of them, through their officers, agents and employ- 
ees, all as hereinbefore stated, participated in said 
eause and took the position as shown by the plead- 
ings in said original cause, and they should not at 
this time be permitted to say otherwise nor should 
they be permitted to take a contrary and other view 
of the matter than taken in the said original action, 
and that in no event, and under no theory of the 
said matter, could the said William S. Gagon have 
been responsible or liable for the injury of the said 
Arnold Campbell to exceed the sum of $5,000.00, 
and notwithstanding such facts, said plaintiffs 
herein seek to recover of and from the said defend- 
ant the sum of $10,000.00 on account of injury or 
death of the said Arnold Campbell, he being the 
deceased referred to in said original action; that 
the plaintiffs, and each of them, were aware of the 
position as taken by the plaintiffs in said original 
action so filed in the State Court, and the plain- 
tiffs, and each of them, participated in the trial of 
the action which was instituted herein and the 
theory as adopted by the said William S. Gagon 
was consented to as being the correct position to be 
taken by the said William 8S. Gagon, and that under 
the statutes of the State of Idaho the said defend- 
ant 1s not responsible fer any sum or sums of 
money whatsoever until the said owner of such 
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vehicle is proved to have given his permission and 
consent for the use of such vehicle so involved in 
such accident, and that a judgment has been ren- 
dered herein in favor of said William 8. Gagon, 
and that by reason of said judgment which was 
entered as the result of said trial and by reason of 
the matters hereinbefore set forth, the said plain- 
tiffs, and each of them, are estopped from asserting 
otherwise and should not be permitted to be heard 
further in said cause; that a copy of the files of the 
action of Mary Lou Campbell ct al. vs. C. H. Elle 
Construction Co., et al., all as filed in the District 
Court of the Fifth Judicial District of the State of 
Idaho, in and for the County of Bannock, is made 
part hereof by reference as fully and completely as 
if copied herein at length. 


Fifth Defense 
Defendant as and for its Third Affirmative De- 
fense, termed ‘‘Fifth Defense,’”’ alleges: 


JE 

That the said defendant herein issued a policy of 
surance to William S. Gagon, and that by the 
terms thereof, and pursuant to the provisions of the 
statutes of Idaho and the laws under which the said 
policy was issued, if the said William S. Gagon 
received a judgement against him, and if the same 
came within the terms of the policy and within the 
provisions of the statutes of the State of Idaho, 
then and in that event the said defendant herein 
would have been responsible to the party holding 
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such judgment; that is to say, your said defendant 
agreed to hold the said William 8. Gagon free and 
harmless by reason of any judgment that may have 
been rendered; that there was no judgment ren- 
dered against the said William S. Gagon and that 
your said defendant is in nowise, and in no man- 
ner, obligated to the said plaintiffs, or either of 
them, in any sum or sums of money whatsoever, 
and that under the terms of said policy and under 
the statutes of the State of Idaho, as well as under 
the theory on which said action or actions was 
tried, and under no circumstances, no maiter what 
the theory may have been, is the defendant obli- 
gated to pay any sum or sums of money whatsoever 
to the said plaintiffs. 


Sixth Defense 

Defendant as and for its Fourth Affirmative De- 
fense, termed ‘‘Sixth Defense,” alleges: 

That your said defendant as a further defense to 
the said amended and supplemental complaint of 
the plaintiffs herein alleges on information and be- 
lief that the said C. H. Elle Construction Company 
has not as a matter of fact paid any sum or sums 
of money whatsoever, and that it 1s not now, nor 
has it ever been, a proper party plaintiff, and it is 
not now at this time entitled to go forward in such 
matter, as it has not obligated itself to pay any sum 
or sums of money whatsoever and that no funds 
have been expended by the said C. H. Elle Con- 
struction Company. 
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Seventh Defense 

Defendant as and for its Fifth Affirmative De- 
fense, termed ‘‘Seventh Defense,’’ alleges: 

That in the action referred to in paragraph VIT 
of plaintiffs’ amended and supplemental complaint 
the plaintiff herein, C. H. Elle Construction Com- 
pany was before the court and that its defense was 
being directed and conducted by the said plaintiff, 
St. Paul-Mereury Indemnity Company, and that in 
truth and in fact the said St. Paul-Mercury Indem- 
nity Company took over the complete handling and 
conducting of the defense of the C. H. Elle Con- 
struction Company, and that all of the parties to 
this action, or their privies in interest, were liti- 
gants and were parties to the action of Mary Lou 
Campbell ct al. v. C. H. Elle Construction Com- 
pany, et al., which action has been heretofore re- 
ferred to, and in said action said parties, and each 
of them, had an opportunity to, and were in a posi- 
tion to, and had the right to, bring in additional 
parties, to wit, the said defendant herein, and to 
set forth anv right, claim or interest that they may 
have had as against the said Wilham 8. Gagon and 
his insurer, the defendant herein, and that the said 
plaintiffs, and each of them, knew, long prior to the 
time of the action in the State Court, that the said 
Vilham S. Gagon’s defense was being directed for 
and on behalf of the said defendant herein, and that 
all matters and things between said parties were 
litigated, and that an opportunity was had by said 
plaintiffs to have the identical question herein 
sought to be litigated, litigated in the other action, 
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and that the said judgment as rendered in said 
cause so filed in said state court constitutes an 
estoppel by record, and likewise the said matters 
and things herein sought to be set forth have here- 
tofore been litigated, or could have been litigated in 
the other action, and therefore and by reason of 
these facts, said plaintiffs are not now entitled to be 
heard in such matters or to by these proceedings 
go forward. 


Wherefore, Defendant having fully answered 
said amended and supplemental complaint of the 
plaintiffs prays that it may be dismissed with its 
costs and all proper relief. 


/3/ O. R. BAUM, 
/s/ RUBY Y. BROWN, 
Attorneys for Defendant. 
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HSE Sir ox" 


In the District Court of the Fifth Judicial District 
of the State of Idaho in and for the 
County of Bannock 


MARY LOU CAMPBELL and TERRELL RAY 
CAMPBELL and CURTIS HOWARD 
CAMPBELL, Minors, by their Guardian Ad 
Litem, MARY LOU CAMPBELL, 

Plaintiffs, 
VS. 


C. H. ELLE CONSTRUCTION CO., a corpora- 
ration, M. BURKE HORSLEY, MAX LAR- 
SEN, and W. 8. GAGON, Defendants. 


ORDER 


This matter coming on for hearing before the 
Honorable Henry McQuade, District Judge, in open 
eourt sitting with a jury, and the plaintiffs, Mary 
Lou Campbell and Terrell Ray Campbell and Cur- 
tis Howard Campbell, Minors, by their Guardian 
Ad Litem, Mary Lou Campbell, being present in 
person and by their counsel, Gee & Hargraves, and 
the defendants, C. H. Elle Construction Co., a cor- 
poration, and M. Burke Hovzsley, being present by 
their counsel, Merrill & Merrill, and the defendant, 
W.S. Gagon, being present by his counsel, O. R. 
Baum and Ruby Y. Brown, and after the matter 
was given the jury the jury returned a verdict in 
favor of the defendant, W. S. Gagon, and against 
the plaintiffs, Mary Tou Campbell and Terrell Ray 
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Campbell and Curtis Howard Campbell, Minors, 
by their Guardian Ad Litem, Mary Lou Campbell; 
and 

It Is Therefore Ordered that the plaintiffs, Mary 
Lou Campbell and Terrell Ray Campbell and Cur- 
tis Howard Campbell, Minors, by their Guardian 
Ad Litem, Mary Lou Campbell, take nothing as to 
the defendant, W. 8S. Gagon, and the defendant, 
W. 8. Gagon, is entitled to his costs in the sum of 


Dated this 28th day of December, 1955. 


HENRY McQUADE, 
District Judge. 


chap 2 
[Title of District Court and Cause. ] 


JUDGMENT AS TO COST ON BEHALF 
OF DEFENDANT W. 8. GAGON 


It appearing to the Court that heretofore a ver- 
dict in favor of the defendant W. 8S. Gagon and 
against the plaintiffs, Mary Lou Campbell and Ter- 
rell Ray Campbell and Curtis Howard Campbell, 
Minors, by their Guardian Ad Litem, Mary Lou 
Campbell, having been rendered, and thereafter a 
Cost Bill having heen filed, and the plaintiffs hav- 
ing moved to re-tax costs, and after presentation, 
the matter was taken under advisement by the 
Court, and the Court having heretofore entered a 
Memorandum Decision, 
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Now, Therefore, in accordance with such Memo- 
randum Decision, 

It Is Ordered, Adjudged and Decreed that the 
defendant W. 8. Gagon have costs allowed in the 
sum of $90.00, such sum being made up of costs as 
follows: 


Witness Dr. Allan Tigert $24.00 
Witness Melba Personette $24.00 
Witness Elsie Woodall $21.00 
Witness Art Kelly $21.00 


and such amounts totaling $90.00 as above stated. 

It Is Further Ordered that judgment in favor of 
W. S. Gagon and against the said plaintiffs for 
such amount is hereby ordered. 

Let Execution Issue. 

Dated this 24th day of May, 1956. 


HENRY McQUADE, 
District Judge. 


[Endorsed]: Filed June 26, 1956. Sarah Devaney, 
Clerk Auditor and Recorder. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed July 6, 1956. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS 


Comes now the defendant and moves the Court to 
dismiss the above entitled action for the reason that 
the said Amended and Supplemental Complaint 
fails to state a claim against the defendant herein. 
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Dated this 5th day of July, 1956. 


/s/ O. R. BAUM, 
/s/ RUBY Y. BROWN, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed July 6, 1956. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS 
Comes now the defendant and moves the Court 
to dismiss the plaintiff C. H. Elle Construction Co., 
a corporation, from said cause, for the reason that 
the Amended and Supplemental Complaint fails 
to state a claim against the defendant herein, in 
that it is alleged affirmatively that some person, 
other than the C. H. Elle Construction Company, 
a corporation, paid the said judgment referred to 
in said action. 
Dated this 5th day of July, 1956. 
/3/ O. R. BAUM, 
/s7/PRGIBY Y.iROW N, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed July 6, 1956. 


[Title of District Court and Cause. | 


MOTION TO DISMISS 
Comes now the defendant, Western Casualty and 
Surety Company, a corporation, and moves the 
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Court to dismiss from such action the St. Paul- 
Mercury Indemnity Co., a corporation, for the rea- 
son that the Court lacks jurisdiction of said plain- 
tiff, in this, that the said original action herein 
was instituted by C. H. Elle Construction Co., a 
corporation, as plaintiff, and that no order has 
ever been sought or had bringing in the said St. 
Paul-Mereury Indemnity Co. 


Dated this 5th day of July, 1956. 


/s/ 0. R. BAUM, 
/s/ RUBY Y. BROWN, 
Attorneys for Defendant. 
Acknowledgment of Service Attached. 
[Endorsed]: Iiled July 6, 1956. 


[Title of District Court and Cause. | 


MOTION TO STRIKE FROM ANSWER TO 
AMENDED AND SUPPLEMENTAL COM- 
PLAINT 


Come now the plaintiffs and move the Court to 
strike from the Answer to Amended and Supple- 
mental Complaint heretofore filed by the defendant 
the following: 

(a) All of that portion of said Answer to 
Amended and Supplemental Complaint designated 
as Third Defense, for the reason that the same 
fails to state any defense or pleadings of a de- 
fense to the Amended and Supplemental Complaint 
of the plaintiffs, and that the same sets forth noth- 
ing other than evidenciary allegations. 
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(b) All of the Answer to Amended and Supple- 
mental Complaint designated as Fourth Defense 
on the grounds and for the reason that said de- 
fense is immaterial and fails to state any matter 
constituting a defense to the Amended and Sup- 
plemental Complaint. 

(c) All of that portion of the Answer to the 
Amended and Supplemental Complaint designated 
as the Seventh Defense on the grounds that said 
Seventh Defense is immaterial and fails to state 
a defense to the Amended and Supplemental Com- 
plaint heretofore filed. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs. 


Affidavit of Mailing Attached. 
[Endorsed]: Filed Aug. 17, 1956. 


[Title of District Court and Cause. ] 


MINUTE ORDER 
October 8, 1956 


This cause came on regularly this date in open 
court on defendant’s Motions to Dismiss & To 
Strike, W. F. Merrill appearing as attorney for 
the plaintiffs and Ben Peterson appearing as coun- 
sel for the defendants. 


After a discussion by counsel of the respective 
parties, the Court took the Motions under advise- 
ment. 
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REQUEST FOR ADMISSIONS 


Plaintiffs hereby request the defendant to make 
the following admissions for the purpose of the 
within action only, within 10 days after service 
of this request. 

I. 

That each of the following documents exhibited 

with this request is genuine: 


a—The Standard Combined Automobile Policy, 
policy No. UI 518973, issued to William 8. Gagon, 
Soda Springs, Idaho, with a policy paid from July 
22, 1954 to July 22, 1955; a copy of which policy 
is attached hereto. 


b—That document designated as SR-21, Notice 
of Policy under section 5, Idaho Motor Vehicle 
Safety Responsibility Act, dated October 5th, 1954, 
signed the Western Casualty and Surety Company, 
Fort Scott, Kansas, by American Agencies, Ine., 
general agents, by A. W. Kay, Secretary, a copy 
of which SR-21 is attached hereto. 


sik 
That each of the following statements is true. 


a—That the said policy noted above insured the 
1954 Chevrolet six wheel two ton truck, serial No. 
X54F018590 ; 


b—That on the 22nd day of August, 1954, the 
above described policy of insurance was in effect. 
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e—That on the 22nd day of August, 1954 the 
above described Chevrolet truck was involved in a 
collision with a vehicle driven by one Arnold Camp- 
bell. 


d—That at the time of said collision, on the 22nd 
day of August, 1954, the above described 1954 
Chevrolet truck was being operated by one M. 
Burke Horsley. 


e—That on the 22nd day of August, 1954, the 
said M. Burke Horsley was an employee of C. H. 
Elle Construction Company, a corporation. 


f—That on the 28th day of February, 1955 an 
action was filed in the District Court of the Fifth 
Judicial District of the State of Idaho, in and 
for the County of Bannock by Mary Lou Camp- 
bell, and Terzell Ray Campbell, and Curtis Howard 
Campbell, minors, by their guardian ad litem, Mary 
Lou Campbell, vs. C. H. Elle Construction Com- 
pany, a corporation, M. Burke Horsley, Max Lar- 
son, and W. 8. Gagon, praying for money damages 
for the alleged death of Arnold Campbell, in the 
amount of $100,000.00 and further praying for 
property damage to the vehicle of Arnold Camp- 
bell in the amount of $1,620.00. 


g—That on the 23rd day of December, 1955, a 
Judgment was entered in the action described in 
paragraph f— above in favor of the plaintiffs, 
Mary Lou Campbell, and Terrell Ray Campbell, 
and Curtis Howard Campbell, minors, by their 
euardian ad litem, Mary Lou Campbell, against 
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C. H. Elle Construction Company, a corporation, 
and M. Burke Horsley, in the amount of $15,000.00, 
with costs in the amount of $371.40. 


h—That the above described policy of insurance 
contained the following provisions, as paragraph 
TIL under Insuring Agreements: 


“With respect to the insurance for bodily injury 
liability and for property damage Hahility the un- 
qualified word ‘insured’ includes the named in- 
sured and also includes any person while using the 
automobile and any person or organization legally 
responsible for the use thereof, provided the actual 
use of the automobile is by the named insured or 
with his permission. The insurance with respect 
to any person or organization other than the named 
insured does not apply: 


“(a) To any person or organization, or to any 
agent or employee thereof, operating an automo- 
bile repair shop, public garage, sales agency, serv- 
ice station or public parking place, with respect to 
any accident arising out of the operation thereof, 
but this exclusion does not apply to a member of 
the same household as the named insured or to a 
pariner, agent or enrployee of either; 


“(b) To any employee with respect to injury 
to or sickness, disease or death of another employee 
of the same employer injured in the course of such 
employment in an accident arising out of the main- 
tenance or use of the automobile in the business 
of such emplover.”’ 
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i—That demand was made upon the defendant 
to assume the defense, costs and other obligations 
pursuant to the contract of Insurance issued by 
Western Casualty and Surety Company to William 
S. Gagon, said demand being a letter dated March 
30, 1955, addressed to Western Casualty Company,. 
Fort Scott, Kansas, through: O. R. Baum, Attor- 
ney at Law, Carlson Building, Pocatello, Idaho; 
that the letter attached hereto 1s a true and comeet 
copy of said letter of demand. 


j—That the copy of the SR-21 attached hereto 
and referred to in said paragraph I b—abhbove, is 
a true and correct copy of said SR-21 so filed. 


k——That the statements in the said SR-2; are in 
accord with the facts. 


I1—That on the 22nd day of August, 1956, M. 
Burke Horsley, as an employee of C. H. Elle Con- 
struction Company, a corporation, requested per- 
mission to use the above deseribed Chevrolet truck 
from Mrs. Jesse Gagon, wife of William 8. Gagon, 
who thereupon granted the permission, turned over 
the keys of said vehicle to M. Burke Horsley, and 
the said M. Burke Horsley thereupon used truck 
pursuant to this permission so given. 


m—That William 8. Gagon did, subsequent to the 
22nd day of August, 1954, and during the month 
of October, 1954, present a bill to the C. H. Elle 
Construction Company, a corporation, for the use 
of the above described 1954 Chevrolet truck on the 
22nd day of August, 1954, which said bill was paid 
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by the C. H. Elle Construction Company, a cor- 
poration, the same being in the amount of $15.00. 


n—That the said Jesse Gagon, was on the 22nd 
day of August, 1954, and had been for many years 
prior thereto, the wife of Wiliam S. Gagon. 


o—That the said Jesse Gagon was the bookkeeper 
for and worked in the office of the Gagon Lumber 
Company, a lumber business owned and operated 
by the said William 8. Gagon and Jesse Gagon. 


p—That the said 1954 Chevrolet truck was a 
truck used in the said lumber business. 


Dated this 3lst day of October, 1956. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs. 


Affidavit of Mailing Attached. 
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Western Casualty and Surety Co. 57 


(Copy) March 30, 1955 
Western Casualty Company 
Fort Scott, Kansas 


Through: 

ook. Baum, 
Attorney at Law, 
Carlson Building, 
Pocatello, Idaho. 


Re: Campbell vs. C. H. Elle Construction Co., 
Gagon, et al. 


Gentlemen: 

On February 28, 1955, there was ‘filed an action 
in the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the County of 
Bannock, entitled Mary Lou Campbell and Terrell 
Ray Campbell and Curtis Howard Campbell, 
Minors, by their Guardian Ad Litem, Mary Lou 
Campbell, plaintiffs, vs. C. H. Elle Construction 
Co., a corporation, M. Burke Horsley, Max Larsen, 
and W. 8S. Gagon, defendants. 

This action grows out of an accident on August 
22, 1954, in the vicinity of Soda Springs, Idaho, 
involving one Arnold Campbell, now deceased, 
driver of one of the vehicles, and a 1954 Chevrolet 
Truck owned by W. 8S. Gagon, and driven by M. 
Burke Horsley, an employee of C. H. Elle Con- 
struction Co. C. H. Elle Construction Co., and its 
employees are insured by St. Paul-Mercury In- 
demnity Company, who have engaged us to protect 
their interest in the matter. 

It is our understanding that W. 8. Gagon carried 


38 C. H. Elle Construction Co., et al. vs. 


automobile and liability insurance covering the 1954 
Chevrolet Truck with the Western Casualty Com- 
pany. 

On behalf of the C. H. Elle Construction Com- 
pany, we hereby notify you that C. H. Elle Con- 
struction Company claims protection as an addi- 
tional insuree under the policy of W. 8S. Gagon, 
and, therefore, defense of the above-desenibed action 
is hereby tendered to the Western Casualty Com- 
pany as insurance carrier of the said W. 8. Gagon. 

Please be further advised that in view of the 
necessity of filing appearance to avoid default 
against C. H. Elle Construction Company, M. 
Burke Horsley and Max Larsen, we have filed on 
behalf of each, a separate demurrer and motion 
to strike. 

The above notification and tender of defense is 
written confirmation of the oral notification and 
tender heretofore presented to O. R. Baum, attor- 
ney at law, Pocatello, Idaho, as the attorney for 
W. S. Gagon and Western Casualty in the above- 
entitled action. 

Sincerely yours, | 

MERRILL & MERRILL, 


WFM: Ilr 
2983-C 
Notice of Policy Under Section 5 of Idaho Motor 
Vehicle Safety Responsibility Act. 
Date of accident: August 22, 1954. Place of 
accident: Highway 380, 3 Miles West of Soda 
Springs, Idaho. 


in 
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Description of Vehicle involved in accident: Year 
or Model: 1954. Trade Name: Chevrolet. Model 
and Body type: 6 wheel 2 ton truck. Serial No. 
K54F'018590. Motor No. 9734876F54H. 

Vehicle operated by Burke Horsley, Soda 
Springs, Idaho and owned by Wm. 8. Gagon, Soda 
Springs, Idaho. 

The company signatory hereto gives notice that 
its policy numbered UI 518973 issued to Wm. S. 
Gagon, Soda Springs, Idaho, is an automobile lia- 
bility policy affording limits of $5,000/$10,000 bod- 
ily injury and $1,000 property damage, which pol- 
icy was in effect on the date of the above described 
accident. 

Does this policy apply to the above owner: 
Wessex) No ( ) 

Does this policy apply to the above operator: 
Westy No ( ) 

The Western Casnalty & Surety Co., Fort Scott, 
Kansas. 

American Agencies, Ine. 
General Agents. 
/8/ By A. W. McKay, 
Secretary. 


Date: Oct. 5, 1954. 


(Reverse Side) 
List drivers of any other vehicles involved in the 
accident: Arnold Campbell, Soda Springs, Idaho. 


[Endorsed]: Filed November 1, 1956. 
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RESPONSE TO REQUEST FOR 
ADMISSIONS 

The defendant makes the following admissions 
and denials on the request for admission served on 
the defendant on the Ist day of November, 1956, 
by C. H. Elle Construction Co., a corporation, and 
St. Paul-Mercury Indemnity Co., a corporation, 
the plaintiffs: 

Request I 

(a) Defendant admits I-a. 

(b) Defendant states that the copy of the docu- 
ment referred to in I-b served on defendant is not 
legible and defendant has no knowledge or informa- 
tion concerning the instrument and therefore de- 
nies the request. 

Request IL 

(a) That the said policy referred to was issued 
to W. S. Gagon and referred to a 1954 Chevrolet 
truck under the terms and conditions set forth in 
said policy and not otherwise. 

(b) Defendant admits that on the 22nd day of 
August, 1954, the said policy of insurance, in ac- 
cordance with its terms, had been issued and not 
cancelled. 

(c) Admits II-e. 

(d) Admits II-d. 

(e) Answering II-e, defendant states that the 
said M. Burke Horsley was an employee of C. H. 
Kille Construction Company and was in the line, 
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scope and course of his employment as an employee 
of the C. H. Elle Construction Company. 

(f) Defendant admits the statements contained 
therein, and states that the said William S. Gagon 
was made a party defendant under certain condi- 
tions and that the said complaint in such action 
alleged that the said M. Burke Horsley was driv- 
ing said truck with the permission of the said 
William S. Gagon, which fact was denied by the 
said defendant and was hkewise denied by the said 
plaintiffs herein, and that the said jury exonerated 
the said William S. Gagon from any lability grow- 
ing out of said accident. 

(¢) Answering II-g, defendant admits the same 
and further states that the said judgment entered 
in said action was in favor of the said William 8S. 
Gagon and against C. H. Elle Construction Com- 
pany and M. Burke Horsley as stated in said para- 
graph, a copy of which said judgment is hereto at- 
tached and made a part hereof as fully and com- 
pletely as if copied herein at length. 

(h) Answering II-h, defendant admits that the 
said policy contains paragraph as numbered, but 
states that the policy contained many other provi- 
sios, and that said paragraph contained only a part 
of the terms and conditions of said policy and that 
the quoted provisions of said policy, together with 
the other provisions in said poliev are inappheable 
in the present action and that the permissive use 
referred to in the first section of the quoted para- 
eraph in Request TI-h has already been decided 
adversely to the plaintiffs in the action in the Dis- 
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trict Court of the Fifth Judicial District of the 
State of Idaho in and for the County of Bannock. 

(i) Answering Request II-1, defendant admits 
that a demand was made as stated in said letter 
dated March 30, 1955, but states that under the cov- 
erage contract held by William 8. Gagon no one 
except the named insured could give permission for 
the truck to be used and the coverage apply, and 
the said O. R. Baum, as attorney for the defendant, 
so advised the said counsel for the said plaintiffs 
herein. 

(j) Answering Request II-j, defendant states 
that the furnishing of SR-21, if one was filed, is not 
evidence of permissive use of the vehicle described 
herein nor as to any statutory obligation on the 
part of this defendant; that the copy referred to in 
said Request II-] which was served upon the de- 
fendant is illegible and is attached hereto for the 
Court’s consideration. 

(k) Answering Request II-k, defendant states 
that it is unable to state whether or not the state- 
ments so purported to be in the said SR-21 are in 
accordance with the facts, and states that the named 
insured in said policy never gave permission for the 
truck to be used and that the said purported SR-21, 
if one was filed, should not have been filed and that 
there was no requirement under the provisions of 
the statute of the State of Idaho and under the 
conditions under which said truck was being used 
for such a form to be filed, if one was filed. 

(1) Answering Request II-l, defendant objects 
to the admission sought by said request II-l as be- 
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ing irrelevant and immaterial, but if the court finds 
that it is states that the statement as made in such 
request is not the true fact but states that William 
S. Gagon was the named insured in said policy re- 
ferred to and that the named insured was never 
contacted for permission to use the said truck and 
never gave permission that said truck could be 
used, and further states that if the request had been 
made to the named insured for the use of the truck 
for the use to which it was put such request would 
have been denicd; that on the day in question the 
said M. Burke Horsley, being unable to locate the 
said named insured, went to the home of the said 
named insured and there requested permission of 
his wife, Jessie Gagon, and that she turned the keys 
over to the said M. Burke Horsley; that at said 
time and place the said Jessie Gagon was not acting 
as an agent or servant or employee of William S. 
Gagon, nor acting for or on behalf of the commu- 
nity; that in the action in the state court, as hereto- 
fore referred to, the plaintiff alleged that the said 
truck was being driven with the permission of the 
said named insured and the jury found contrary to 
such statement, and the said plaintiffs herein denied 
that said truck was being used with the permission 
of the said William 8. Gagon. 


(m) Answering Request 11-m, the defendant ob- 
jects upon the ground that the state of facts sought 
to be admitted is irrelevant and immaterial. 


(n) Answering Request II-n, defendant admits 
the same. 
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(o) Answering Request Il-o0, defendant admits 
that Jessie Gagon works on the books of said busi- 
ness conducted by the said William 8. Gagon, but 
denies that the said business referred to was oper- 
ated by the said William 8. Gagon and Jessie 
Gagon, and states that the said William 8S. Gagon 
operated a lumber business, and states that the said 
Jessie Gagon was without authority and was not 
the agent, servant or employee of the said William 
S. Gagon in authorizing the use of the vehicle re- 
ferred to herein by M. Burke Horsley. 


(p) Answering Request II-p, defendant states 
that the said matters sought to be admitted are 
irrelevant and immaterial, and states that if the 
Court finds that they are not, then defendant ad- 
mits that said truck was under the control and 
supervision of said named insured William S. 
Gagon when used in his business. 


O. R. BAUM, 
RUBY Y. BROWN, 
BEN PETERSON, 


Attorneys for Defendant. 
Duly Verified. 


[Note: Notice of Policy Under Section 5 of 
Idaho Motor Vehicle Safety Responsibility Act 
is the same as set out at pages 58-59 of this 
printed record. Order dated December 28, 1955 
and signed by Henry McQuade, District Judge 
is set out at pages 40-41.] 


[Endorsed]: Filed November 9, 1956. 
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REQUEST FOR ADMISSIONS 


Defendant hereby requests the plaintiffs to make 
the following admissions for the purpose of the 
within action only, within 10 days after service of 
this request: 

10 

That the documents exhibited with this request 

are genuine, to wit: 


Saint Paul-Mereury Indemnity Company, 
Multiple Coverage Policy No. 6210145, and 
The Riders and Insurance Agreement, 


copies of which are hereto attached, and insured the 
C. H. Elle Construction Company against any loss 
by reason of bodily injury. 


IT. 
That each of the following statements is true: 


(a) That the said policy noted above insured 
C. H. Elle Construction Company and the said in- 
surance company agreed to pay on behalf of the 
said insured C. H. Elle Construction Company all 
sums which insured became obligated to pay by rea- 
son of the liability imposed upon the insured by 
law. 


(b) That on the 22nd day of August, 1954, the 
above policy of insurance was in effect and payment 
of the judgment in the case of Mary Lou Campbell, 
et al., vs. C. H. Elle Construction Co., et al., was 
made by said plaintiff herein, St. Paul-Mercury 
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Indemnity Company under and by virtue of the 
insuring provisions of said policy. 


(c) That M. Burke Horsley was employed by the 
C. H. Elle Construction Company, and at the time 
of said accident or collision was in the line, course 
and scope of his employment as such employee. 


(d) That in the action entitled Mary Lou Camp- 
bell et ai, vs. C. H. Elle Construction Company, 
et al., Judgment was rendered in favor of the plain- 
tiffs and against the C. H. Elle Construction Com- 
pany, the named insured of the plaintiff herein, and 
against M. Burke Horsley, the named insured’s 
agent, servant and emplove, and judgment was 
against the plaintiffs and in favor of the defendant 
William S. Gagon, he being a defendant in said 
cause, and said complaint alleging that the 1954 
Chevrolet truck was being operated by M. Burke 
Horsley with the consent and permission of Wil- 
ham 8. Gagon. 


(e) That the said C. H. Elle Construction Com- 
pany in the said action referred to in the preceding 
paragraph denied that said 1954 Chevrolet truck 
was being operated with the permission of the said 
William S. Gagon, by and through its present coun- 
sel of record, Merrill and Merrill. 


(f) That after the rendition of said judgment in 
said action wherein Mary Lou Campbell et al. were 
plaintiffs and C. H. Elle Construction Company, 
et al., were defendants, the judgment so rendered 
against the said defendants C. H. Elle Construction 
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Company and M. Burke Horsley was paid by the 
said plaintiff St. Paul-Mereury Indemnity Co., a 
corporation, without consultation of or notice to the 
said defendant herein. 
THEE 

That the said policy of insurance issued by the 
St. Paul-Mereury Indemnity Company contained 
the following provision: 


“The Company agrees to pay on behalf of 


the Insured all sums which the Insured shall 
become obligated to pay by reason of the liabil- 
ity imposed upon him by law * * *”’ 


IV. 

That the C. H. Elle Construction Company and 
the plaintiff St. Paul-Mereury Indemnity Company 
filed a document designated as SR-21, pursuant to 
the provisions of the statutes of the State of Idaho, 
namely, Sec. 5, Idaho Motor Vehicle Safety Re- 
sponsibility Act, and that it was signed on behalf 
of said plaintiff St. Paul-Mercury Indemnity Com- 
pany. 

Ne 

That the named insured in said policy issued to 

said William 8. Gagon was William S. Gagon only. 


VI. 

That the poliey of insurance issued to William 
S. Gagon, namely, Policy No. Ui 518973, issued by 
the Western Casualty and Surety Company, a cor- 
poration, contained the following coverage: 

“To pay on behalf of the insured all sums 
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which the insured shall become legally obli- 
eated to pay as damages because of bodily 
injury, sickness or disease, including death at 


any time resulting therefrom, * * *’’ 


VII. 

That the judgment in the said action filed in the 
District Court of the Fifth Judicial District of the 
State of Idaho, in and for the County of Bannock, 
was in favor of the plaintiffs and against the de- 
fendants C. H. Elle Construction Company and 
M. Burke Horsley, and was in favor of the defend- 
ant William 8. Gagon, and in the same action, and 
that an ascertainment was had therein that the 
said William 8S. Gagon was not legally obligated to 
pay any damages. 

Vaan. 

That in the said action referred to and filed in 
the District Court of the Fifth Judicial District of 
the State of Idaho, the only person who became 
obligated by law to pay any sums of money to the 
plaintiffs was the said C. H. Elle Construction 
Company, and that the St. Paul-Mereury Indem- 
nity Company paid said judgment. 


TX. 

That the said firm of Merrill & Merrill, Attor- 
neys at Law, defended the said C. H. Elle Con- 
struction Company and the said M. Burke Horsley 
at the request of the said St. Paul-Mereury Indem- 
nity Company, one of the plaintiffs herein. 
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x. 

That the plaintiff, St. Paul-Mereury Indemnity 
Company, through its counsel, directed the defense 
of the said action so filed in the District Court of 
the Fifth Judicial District of the State of Idaho, in 
and for the County of Bannock, and that the same 
counsel appeared for C. H. Elle Construction Com- 
pany in the action filed in the District Court of the 
State of Idaho as appears in the present action for 
each of the said plaintiffs. 


Dated this 6th day of November, 1956. 


/s/ O. R. BAUM, 

/s/ RUBY Y. BROWN, 

/3/ BEN PETERSON, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 


SAINT PAUL-MERCURY INDEMNITY 
COMPANY 


St. Paul, Minnesota 
A Capital Stock Company 
Daily Report 


Multiple Coverage Policy 
Policy No. 6210145, Deposit Premium $1,297.47. 
Issued to C. H. Elle Construction Company, 390 
Yellowstone Avenue, Alameda, Bannock Co., Idaho. 
The Saint Paul-Mereury Indemnity Company 
(Herein referred to as the Company), in considera- 
tion of the payment of the agreed premium(s) and 
subject to the terms of this Policy and its Insuring 
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Agreements, Agrees to Indemnify or Pay to or on 
Behalf of the Insured in Accordance With Such 
Insuring Agreements, With Respect to the Occur- 
rence of Any of the Therein Mentioned Casualties 
or Events During the Policy Period. 


General Conditions 

1. Pohey Period — The Policy Period with re- 
spect to any Insuring Agreement shall begin at 
12:01 A. M. on the date stated in such Insuring 
Agreement and ends at noon of the effective date of 
the cancellation of this policy as an entirety or the 
cancellation of such Insuring Agreement, as herein- 
after provided, whichever cancellation shall first 
occur. If, subsequent to the date hereof, any Insur- 
ing Agreement is made a part of this policy by 
mutual agreement, then the Policy Period with re- 
spect to such Insuring Agreement shall begin on 
the date stated therein, and if, prior to the cancel- 
lation of this policy as an entirety, any Insuring 
Agreement is terminated, as hereinafter provided 
then noon of the effective date of such termination 
shall be the end of the Policy Period with respect 
to such Insuring Agreement. 

2. Limit of Liability—-The hmit(s) of the Com- 
pany’s liability as expressed in this Policy shall 
not be: 

(a) cumulative from year to year, or period to 
period, regardless of the number of premiums paid 
or payable; 

(b) inereased by the inclusion herein of, or by 
reference herein to, more than one party in interest 
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as the Insured, the one first named being deemed 
the named Insured and authorized agent of and 
entitled to priority over the others for all purposes 
of this Policy, and if the named Insured ceases to 
be covered hereunder the one next named shall 
thereafter be deemed the named Insured; 

(c) affected by the death of any Insured, nor 
shall the Company be relieved of any of its obliga- 
tions hereunder by the death of an Insured or the 
bankruptey or insolvency of an Insured or an In- 
sured’s estate. 

3. Ownership of Insured Property—The money, 
securities, and other property covered by this Pol- 
icy may be owned by the Insured, or held by the 
Insured in any capacity whether or not the Insured 
is liable for the loss thereof, or held by others pro- 
vided the Insured is legally lable for loss thereof. 

4. Termination of Prior Coverage—The Insured 
by the acceptance of this Policy, gives notice to the 
Company terminating or cancelling prior bonds or 
policies Numbers Nil. Such termination or can- 
cellation to be effective as of the time this Policy 
and its Insuring Agreements become effective. 

5. Insured’s Duties When Loss Occurs — (a) 
Upon the oceurrence of any casualty or event for 
which coverage is afforded by this Policy, written 
notice shall be given by or on behalf of the Insured 
to the Company or any of its authorized agents as 
soon as practicable. Such notice shall contain par- 
ticulars sufficient to identify the Insured, and rea- 
sonably obtainable information respecting the time, 
place and circumstances of the casualty or event, 
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and the names and addresses of the injured and of 
available witnesses. If claim is made or suit is 
brought against the Insured, the Insured shall im- 
mediately forward to the Company every demand, 
notice, summons or other process received by him 
or his representative. 

(b) Upon request of the Company, the Insured 
Shall, within a reasonable time after determining 
the amount of any loss, submit to the Company an 
itemized proof of loss, duly sworn to. 

Countersigned at San Irancisco, California, this 
oth day of July, 1951. 

P. F. McKOWN, 
Resident Vice President, 
By 

6. Assistance and Cooperation of the Insured— 
The Insured shall cooperate (except in a pecuniary 
manner) with the Company and, upon the Com- 
pany’s request, shall attend hearings and trials and 
shall assist in effecting settlements, securing and 
giving evidence, obtaining the attendance of wit- 
nesses and in the conduct of suits. The Insured 
shall not, except at his own cost, voluntarily make 
any payment, assume any obligation or incur any 
expense other than for such immediate medical and 
surgical relief to others as shall be imperative at 
the time of the casualty or event. 

7. Subrogation and Salvage—(a) In the event of 
any payment under this Policy, the Company shall 
be subrogated to all the Insured’s rights of recovery 
therefor against any person or organization, and 
the Insured shall execute and deliver instruments 
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and papers and do whatever else is necessary to 
secure such rights. The Insured shall do nothing 
after loss to prejudice such rights. 

(b) Upon the payment of any loss by the Com- 
pany all money or other property recovered on 
account of any Joss, by whomsoever such recovery 
shall have been made, shall belong to the Company 
except that if any loss exceeds the limit of the Com- 
pany’s liability on account of such loss, the Insured 
shall be entitled to all recovery thereon until fully 
reimbursed for such excess loss. 

8. Defense, Settlement, Supplementary Pay- 
ments—As respects any insurance afforded by the 
terms of this Policy, the Company shall: 

(a) defend in the name and on behalf of the 
Insured any suit against the Insured alleging in- 
jury, sickness or disease, damage or destruction, 
and seeking damages on account thereof, even if 
such suit is groundless, false or fraudulent; but the 
Company shall have the right to make such inves- 
tigation, negotiation and settlement of any claim 
or suit as may be deemed expedient by the Com- 
pany ; 

(b) Pay all premiums on bonds to release attach- 
ments not in excess of the limits of hability of the 
Policy, er to effect appeals in such defended suit(s), 
or to guarantee the Insured’s appearance in court 
if such appearance is required by reason of an acci- 
dent or traffic violation arising out of use of an 
automobile with respect to which use insurance is 
afforded under this Policy, but without any obliga- 
tion to apply for or furnish such bonds; all costs 
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taxed against the Insured in any such suits; all ex- 
penses incurred by the Company; all interest accru- 
ing after entry of judgment until the Company has 
paid, tendered or deposited in court such part of 
such judgment as does not exceed the limits of the 
Company’s liability thereon; and expenses incurred 
by the insured in the event of bodily injury, sick- 
ness or disease, for such immediate medical and 
surgical relief to others as shall be imperative at 
the time of the casualty or event. 

(c) reimburse the insured for all reasonable ex- 
penses incurred at the Company’s request other 
than loss of earnings. 

The Company agrees to pay the amounts incurred 
under this Section (8), except settlement of claims 
and suits, in addition to the applicable limits of lia- 
bility expressed in any Insuring Agreement. 

9. No Additional Premium — Payment by the 
Company of any obligation hereunder shall not 
entitle the Company to an additional or reinstate- 
ment premium unless otherwise stated in the Insur- 
ing Agreement providing for such payment. 

10. Cancellation—This Policy as an entirety (in- 
cluding all Insuring Agreements) or any Insuring 
Agreement may be cancelled (a) by agreement hbe- 
tween the Insured and the Company; or (b) by the 
Insured serving upon the Company written notice 
stating when thereafter such cancellation shall be 
effective; or (c) by the Company serving upon the 
Named Insured at the address shown in this Policy 
written notice, or sending such notice by registered 
mail, stating therein the date when such caneella- 
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tion shall be effective, but such date, if the notice be 
served, shall be not less than 30 days after such 
service, or if sent by registered mail, not less than 
30 days after the date borne by the sender’s reg- 
istry receipt. The mailing of notice as aforesaid 
shall be sufficient proof of its delivery to the In- 
sured. The unearned premium, if any, computed 
pro rata, if cancelled by the Company, or short rate 
if cancelled by the Insured shall be refunded as 
soon as practicable after cancellation becomes 
Pirective. 

11. Other Insurance— No Insuring Agreement 
hereof shall apply to any loss if the Insured is, or 
would be but for the existence of such Insuring 
Agreement, insured against such loss under any 
other policy or policies, bond or bonds, except as 
respects any excess beyond the amount which would 
have been payable under any other such policy or 
policies, bond or bonds, had such Insuring Agree- 
ment not been effective. 

12. Changes—No notice to any agent, or knowl- 
edge possessed by any agent or by any other person 
shall be held to effect a waiver or change in any 
part of this policy; nor shall the terms of this pol- 
icy be waived or changed except by endorsement 
issued to form a part hereof, signed by the Presi- 
dent, a Vice-President, a Secretary, or an Assistant 
Secretary of the Company. 

13. Premium, Inspection and Audit — The pre- 
minum for which this Policy is written shall be an 
estimated premium only. At the end of each annual 
period the earned premium shall be computed in 
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accordance with the rate agreed upon. If the earned 
premium, thus computed, exceeds the estimated pre- 
mium paid, the Insured shall pay the excess to the 
company, if less, the company shall return to the 
Insured the unearned portion paid, subject, how- 
ever, to the agreed upon annual mimimum premium. 
The company shall be permitted, at all reasonable 
times, to inspect the Insured’s premises, plants, 
works, machinery, elevators, appliances and opera- 
tions and to examine and audit the Insured’s books 
and records during the Policy Period, and within 
3 (illegible) as they relate to the premium bases 
or the subject matter of the insurance granted by 
this Policy. The Insured shall (illegible) to the 
company submit reports of work completed, gross 
receipts from all operations and payroll expended. 


14. Continuity of Prior Coverage—(a) The cov- 
erage of any Insuring Agreement shall, Unless 

therwise Stated in Such Insuring Agreement, 
apply to any loss occurring during the term of any 
prior bond or bonds or policy or policies of imsur- 
ance, herein referred to as prior insurance, carried 
by the Insured, provided: 


(1) such loss is one to which the coverage of 
such Insuring Agreement would have applied had 
the loss occurred during the effective period of such 
Insuring Agreement, and 


(2) that such prior insurance had not. terminated 
prior to the effective date of such Insuring Agree- 
ment, and 


(3) that the period allowed for discovery of loss 
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under such prior insurance had elapsed prior to the 
discovery of such loss, and 


(4) that the Company shall be hable for no more 
than the amount of coverage in effect under such 
prior insurance when the loss occurred, or the 
amount of insurance granted under this Policy, 
whichever is less. 


(b) Where the period allowed for discovery of 
loss under any other Bond or Policy of insurance, 
herein referred to as prior insurance, issued by the 
Company to the Insured, had not elapsed at the 
time of the substitution of the coverage of this Pol- 
icy for the coverage of such prior insurance, the 
Company’s liability under this Policy and under 
such prior insurance shall not be cumulative as to 
any loss(es) (1) caused by any act(s) or omis- 
sion(s) of any one person or act(s) or omission(s) 
in which such person is concerned or implicated, or 
(2) resulting from or m respect to any one casualty 
pr event. 


15. Valuations—lor the purpose of any loss set- 
tlement the value of any securities shall be their 
quoted market value on the business day next pre- 
ceding the discovery of the loss or at the time of the 
settlement of the loss whichever amount. shall be the 
larger; and the value of any subscription, conver- 
sion, redemption or deposit privileges shall be their 
quoted market value immediately preceding the ex- 
piration thereof. If such securities or such privi- 
leges have no quoted market value, their value shall 
be determined by agreement or arbitration. In case 
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of any loss or destruction of, or damage to, any 
property insured hereby, other than securities, the 
Company shall not be lable for more than the 
actual cash value thereof, or for more than the 
actual cost of repairing such property or of replac- 
ing same with property or material of like quality 
or quantity or value. The Company may, at its 
option, pay such actual cash value, or make such 
repairs or replacements. 

16. Assignment—No assignment of interest here- 
under shall bind the Company without its written 
consent; but if any Insured shall die or be ad- 
judged bankrupt or insolvent, any coverage granted 
hereunder shall cover such Insured’s legal represen- 
tative, in his capacity as such, as an Insured, with 
respect to any casualty or event covered by this 
Policy, provided that notice of such death or adju- 
dication is given to the Company within 60 days 
after the date thereof. 

17. Action Against Company—No action shall lie 
against the Company, unless as a condition prece- 
dent thereto, the Insured shall have fully complied 
with all of the terms of this Policy, nor until the 
amount of the Insured’s obligation to pay shall 
have been finally determined either by judgment 
against the Insured after actual trial or by written 
agreement of the Insured, the claimant and the 
Company. 

Any person or organization or the legal represen- 
tative thereof who has secured such judgment or 
written agreement shall thereafter be entitled to 
recover under this Policy to the extent of the insur- 
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ance afforded by this Policy. Nothing contained in 
this Policy shall give any person or organization 
any right to join the Company as a co-defendant in 
any action against the Insured to determine the 
Insured’s lability. 

18. Fraud and Misrepresentation — This Policy 
shall be void if the Insured has concealed or mis- 
represented any material fact or circumstance con- 
cerning this insurance or the subject thereof or in 
case of any fraud, attempted fraud or false swear- 
ing by the Insured pertaining to this insurance or 
the subject thereof, whether before or after a loss. 
However, unintentional errors or omissions on the 
part of the Insured shall not operate to prejudice 
the rights of the Insured under this Policy. 

19. Special Statutes—Any and all terms of this 
Policy which are in conflict with the statutes of any 
State in which coverage is granted are understood, 
declared and acknowledged by the Company to be 
amended to conform with such statutes. 

In Witness Whereof, the Saint Paul-Mercury 
Indemnity Company has caused this Policy to be 
executed and attested, but this Policy and any In- 
suring Agreements or Riders shall not be valid un- 
less signed by an officer or an agent or an Attorney- 
in-fact of the Company. 


Rider No. VII 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 
It is agreed that the Limits of Liabilitv are 
amended as follows: 


80 C. H. Elle Construction Co., et al. vs. 


A. Bodily Injury Liability Including automobile, 
$100,000.00 Each Person, $300,000.00 Each Occur- 
rence, $300,000.00 Aggregate Products & completed 
Operations. 

This Rider shall take effect on the Ist day of 
July, 1955. 

Forming part of Policy No. 6210145 issued to 
C. H. Elle Construction Co. of Alameda, Idaho, by 
the St. Paul-Mereury Indemnity Insurance Com- 
pany, St. Paul, Minn. 

Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 

Countersigned at Pocatello, Idaho this 5th day 
Ol diihy, E955, 

Turner Ins. Agency, 


A. B. Jackson, 
President. 


Rider No. VI 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 

It is agreed that with respect to work performed 
by the Insured on the Bannock County Court 
House, Pocatello, Idaho, the limits are amended as 
follows: 

Coverage — Bodily Injury (neluding Auto)— 
$100,000.00 Each Person, $200,000.00 Each Occur- 
rence, $200,000.00 Aggregate Products & completed 
Operations. 

This Rider shall take effect on the 8th day of 
December, 1953. 

Forming part of Policy No. 6210145 issued to 
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C. H. Elle Construction Company of Alameda, Ban- 
nock Co., Idaho by the St. Paul-Mercury Indemnity 
Insurance Company, St. Paul, Minn. 
Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 
Countersigned at San Francisco, Calif. this 14th 
day of December, 1953. 
[eee olsoven, 
Resident Vice President, 
LER Gs ae 
- A. B. Jackson, 
President. 


Rider No. V 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 

It is agreed that with respect to the work to be 
done by the Insured in connection with the follow- 
ing two jobs the Coverage A—Bodily Injury (ex- 
cept automobile) Limits of Liability are amended 
to read: $100,000.00 Hach Person, $200,000.00 Each 
Occurrence, $200,000.00 Aggregate Products & com- 
pleted Operations. 

1) Green Acres School — Oak Street, Alameda, 
Idaho. 

2) Lewis and Clark School—Alameda. Road and 
MeKinley, Alameda, Idaho. 

This Rider shall take effect on the 28th day of 
Bp, 1953. 

Forming part of Policy No. 6210145 issued to 
C. H. Elle Construction Company of Alameda, 
Bannock Co., Idaho by the St. Paul-Mereury In- 
demnity Insurance Company, St. Paul, Minn. 
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Not valid until countersigned by an officer or an — 
agent or an attorney-in-fact of the Company. 
Countersigned at San Francisco, Calif. this 12th 
day of May, 1953. 
P. F. McKown, 
Resident Vice President, 


A. B. Jackson, 
President. 


Rider No. IV 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 

It is agreed that the restrictions imposed by | 
Rider No. ILI of this Insuring Agreement shall not 
apply to the following vehicle or its replacement: | 
1952 Ford 2 Ton Dump Truck M# F6M-2KC2 517. 

This Rider shall take effect on the 20th day of 
August, 1952. 

Forming part of Policy No. 6210145 issued to 
C. H. Elle Construction Company of Alameda, Ban- 
nock Co., Idaho by the St. Paul-Mercury Indemnity — 
Insurance Company, St. Paul, Minn. | 

Not valid until countersigned by an officer or an : 
agent or an attorney-in-fact of the Company. 

Countersigned at San Francisco, Calif. this 17th | 
day of December, 1952. 


P. F. McKown, 
Resident Vice President, 


A. B. Jackson, 
President. 
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Rider No. TII 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 

It is agreed that all coverage is excluded for work 
performed by the Insured at Mountain Home Air 
Force Base Defense Housing Project TDA-1-D-1 
located Mountain Home, Idaho. 

Tt is further agreed with respect to automobile 
coverage that only those vehicles specifically as- 
siened to the Mountain Home Air Force Base Job 
are excluded. 

la... ee ss ee 
C. H. Elle Construction Co. 

This Rider shall take effect on the 20th day of 
August, 1952. 

Forming part of Policy No. 6210145 issued to 
C. H. Elle Construction Company of Alameda, 
Bannock Co., Idaho by the St. Paul-Mercury In- 
demnity Insurance Company, St. Paul, Minn. 

Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 

Countersigned at San Francisco, Calif. this 9th 
day of October, 1952. 

P. F. MeKown, 
Resident Vice President, 


A. B. Jackson, 
President. 


Rider No. II 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 
It is agreed that coverage is excluded for all lia- 
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bility arising out of the Insured’s operations as a 
joint adventuror with Reynolds & Walker, Inc. on 
the Jerome Memorial Hospital Job in Jerome, 
Tdaho. 


C. H. Elle Construction Co. 

This Rider shall take effect on the 15th day of 
June, 1951. 

Forming part of Polhey No. 6210145 issued to 
C. H. Elle Construction Company of Alameda, Ban- 
nock Co., Idaho by the St. Paul-Mercury Indemnity 
Insurance Company, St. Paul, Minn. 

Not valid until countersigned by an officer or an 
agent or an attoiney-in-fact of the Company. 

Countersigned at San Francisco, Calif. this 27th 
day of June, 1952. 

P. F. McKown, 
Resident Vice President, 


A. B. Jackson, 
President. 


Rider No. I 
Applicable to the Comprehensive General and Auto- 
mobile Liability Insuring Agreement. 

It is agreed that the Limits of Liability under 
Section C Property Damage Liability Other than 
Automobile is hereby amended as follows: $50,- 
000.00 Fach Occurrence, $300,000.00 Aggregate Op- 
erations, $300,000.00 Aggregate Protective, $300,- 
000.00 Aggregate Contractual, $300,000.00 Aggre- 
gate Products and completed Operations. 
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This Rider shall take effect on the 29th day of 
February, 1952. 

Forming part of Policy No. 6210145 issued to 
C. H. Elle Construction Company of Alameda, Ban- 
nock Co., Idaho by the St. Paul-Mereury Indemnity 
Insurance Company, St. Paul, Minn. 

Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 

Countersigned at San Francisco, Calif. this 12th 
day of March, 1952. 

A. B. Jackson, 
President. 


Sections A and C (Aggregate Products and Com- 
pleted Operations) : 

The limits of bodily injury hahility and property 
damage lability stated as “aggregate products and 
completed operations’’ are respectively the total 
limits of the Company’s liability for all damages 
arising out of the handling or use of or the exist- 
ence of any condition in goods or products manu- 
factured, sold, handled or distributed by the In- 
sured or caused by operations, other than pick-up 
and delivery and the existence of tools, uninstalled 
equipment and abandoned or unused materials, 
when the occurrence takes place away from prem- 
ises owned, rented or controlled by the Insured and 
after the Insured has relinquished possession of 
such goods or products to others or after the opera- 
tions have been completed or abandoned at the 
place of ocenrrence. All such damages arising out 
of one prepared or acquired lot of goods or prod- 
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ucts shall be considered as arising out of one occur- 
rence. 


Sections B and C: 

All damage arising out of a continuous or re- 
peated exposure to substantially the same condition 
shall be considered as arising out of one occurrence. 


Section C: 
The limit of Property Damage liability stated as 
“aggregate operations” is the total limit of the 


Company’s liability for all damages arising out of 7 
damage to or destruction of property, including the — 


loss of use thereof, caused by or arising out of 
operations of the Insured away from premises 
owned, leased or rented by the Insured. 

The limit of Property Damage liability stated as 
‘‘averegate protective’ is the total limit of the 
Company’s liability for all damages arising out of 
damage to or destruction of property ineluding the 
loss of use thereof, caused by operations performed 
for the Insured by independent contractors or omis- 
sions of supervisory acts of the Insured in connec- 
tion therewith, except maintenance or ordinary al- 
terations and repairs on premises owned or rented 
by the Insured. 

The hmit of Property Damage liability stated as 
‘‘ageregate contractual’ is the total limit of the 
Company’s liability for all damages arising out of 
damage to or destruction of property, including the 
loss of use thereof, with respect to each contract. 

The limits stated apply separately to each project 
with respect te operations being performed away 
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from premises owned or rented by the named In- 
sured. 

Elevators and Premises: 

The terms of this Insuring Agreement shall 
apply separately to each elevator and each location 
insured hereunder. 

3—Cross Liability: 

With respect to this Insuring Agreement the in- 
clusion of more than one Insured under this Policy 
shall not in any way affect the rights of any such 
Insured either as respects any claim, demand, suit 
or judgment made, through any or in favor of any 
other Insured, or by or in favor of any employee 
of such other Insured. This Insuring Agreement 
shall protect each Insured in the same manner as 
though a separate policy had been issued to each; 
but nothing contained in this paragraph shall oper- 
ate to increase the Company’s hability as set forth 
elsewhere in this Insuring Agreement beyond the 
amount or amounts for which the Company would 
have been liable if only one person or interest. had 
been named as Insured. 

4—Territory : 

This Insuring Agreement applies to occurrences 
taking place within the United States of America. 
With respect to automobiles, this Insuring Agree- 
ment applies to occurrences which occur while the 
automobiles are within the United States of Amer- 
ica, its territories or possessions, Canada, or while 
being transported between ports thereof in that 
part of Mexico within seventy-five (75) mules of the 
United States boundary line. 
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5 — Financial Responsibility Laws — Sections A 
and B: 

Such insurance as is afforded by this Insuring 
Agreement for bodily injury liability or property 
damage liability shall comply with the provisions of 
the motor vehicle financial responsibility law of any 
State or province which shall be applicable with 
respect to any such liability arising out of the own- 
ership, maintenance or use during the Policy Pe- 
riod of any automobile insured hereunder, to the 
extent of the coverage and limits of liability re- 
quired by such law, but in no event in excess of the 
limits of hability stated in this Policy. 

TInapplicable Policy Conditions 

Paragraphs 3, 14 and 15 of the General Condi- 
tions of the Policy do not apply with respect to this 
Insuring Agreement. 

Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 

P. F. McKown, 
Resident Vice President, 


M. D. Price, 
President. 


Comprehensive General and Automobile 
Liability (Broad Form) 
Insuring Agreement 
This Insuring Agreement shall take effect on the 
15th day of June, 1951. 
Attached to and forming part of Contract of In- 
surance No. 6210145 issued to C. H. Elle Construe- 
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tion Company of Alameda, Bannock Co., Idaho by 
the Saint Paul-Mercury Indemnity Company, St. 
Paul, Minnesota. 

Countersigned at San Franciseo, California this 
Sth day of July, 1951. 

No insurance is provided under any of the fol- 
lowing Sections unless so indicated by entries show- 
ing the Company’s limit of liability. 

The limit of the Company’s liability under each 
such Section shall be as stated therein, subject to all 
of the terms of this Policy and Insuring Agreement 
having reference thereto. 

Section A. Bodily Injury Liability (Including 
Automobile): Limits of Liability: $50,000.00 each 
person, $100,000.00 each occurrence, $100,000.00 ag- 
eregate products and compieted operations. 

Section B. Automobile Property Damage Liahbil- 
ity: Limits of Liability: $100,000.00 each oceur- 
rence. 

Section C. Property Damage Liability Other 
Than Automobile: Limits of Liability: $50,000.00 
each occurrence, $100,000.00 aggregate operations, 
$100,000.00 aggregate protective, $100,000.00 aggre- 
gate contractual, $100,000.00 aggregate products 
and completed operations. 

I. Section A—Bodily Injury Liability (Includ- 
ing Automobile) : 

The Company agrees to pay on behalf of the In- 
sured all sums which the Insured shall become obli- 
gated to pay by reason of the liability imposed 
upon him by law or contract for damages, includ- 
ing damages for care and loss of services, because 
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of bodily injury, sickness or disease, including ~ 


death at any time resulting therefrom, sustained by 
any person or persons. 

If. Section B— Automobile Property Damage 
Liability : 

The Company agrees to pay on behalf of the In- 
sured all sunis which the Insured shall become obli- 
gated to pay by reason of the habilty imposed 
upon him by law or contract for damages because 
of damage to or destruction of property, including 
the loss of use thereof, arising out of the ownership, 
maintenance or use of any automobile. 

Til. Section C— Property Damage Liability 
Other Than Automobile: 

The Company agrees to pay on behalf of the Jn- 
sured all sums which the Insured shall become obli- 
gated to pay by reason of the lability imposed 
upon him by law or contract for damages because 
of damage to or destruction of property, including 
the loss of use thereof. 

Exclusions 

This Insuring Agreement Does Not Apply: 

(a) except with respect to operations performed 
by independent contractors, to aircraft: 

(b) under Section A (except with respect to lhia- 
bility assumed under contract) to: 

1—Bodily Injury to or sickness, disease or death 
of any employee of the named Insured while en- 
gaged in the employment of the Insured, other than 
domestic employees with respect to the operation, 
maintenance or repair of an automobile, or 

2—Any obligation for which the Insured may be 
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held liable under any Workmen’s Compensation 
Law ; 

(c) under Section B, to damage to or destruction 
of property owned by rented to in charge of or 
being transported by or for the Insured ; 

(d) under Section C, except with respect to op- 
erations performed by independent contractors, to 
the ownership, maintenance or use, including load- 
ing or unloading, of automobiles while away from 
the premises (or the ways immediately adjoining) 
owned, leased, rented or controlled by the Insured; 

(e) under Section C, to damage to or destruction 
of 


I—any goods or products manufactured, sold, 
handled or distributed by the Insured, or work 
completed by or for the Insured out of which the 
damage or destruction arises ; 


2—(a) any property owned, leased, used, or 
rented by the Insured or held by the Insured for 
sale, any property being transported by or on be- 
half of the Insured, or, except with respect to lia- 
bility assumed under sidetrack agreements or the 
use of elevators or escalators, any personal prop- 
erty in his possession ; 

(b) That specific part of any property upon 
which operations are being performed by or on 
behalf of the Insured at the time of the damage or 
destruction thereof ; 


(f) to the restoration, repair, or replacement of 
buildings, structures, property or other work made 
necessary by faulty workmanship thereon. 
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Special Conditions 

Such insurance as is provided by this Insuring 
Agreement applies only in connection with the 
business, occupational or commercial pursuits of 
the Insured except as respects the lability arising 
out of the ownership, operation or maintenance of 
automobiles insured hereunder. 

1—Definitions 

(a) Insured 

The unqualified word ‘‘Insured” wherever used 
also includes any partner, executive officer, director 
or stockholder thereof while acting within the scope 
of his duties as such. 

The coverage afforded under this Insuring Agree- 
ment with respect to automobiles owned by, regis- 
tered in the name of, or hired by the Insured, is 
extended to any other person, firm or corporation 
while using or legally responsible for the use 
thereof, provided such use is with the permission 
of an Insured, who is the legal or registered owner 
of or hires the automobile, and if such Insured is 
an individual he may give such permission through 
an adult member of his household other than a 
domestic servant or chauffeur. 

This extension of coverage does not apply: 

(1) to any person, firm or corporation or to any 
agent or employee thereof operating an automobile 
repair shop, public garage, sales agency, service 
station or public parking place, with respect to 
any accident arising out of the operation thereof; 

(2) with respect to an automobile while used 
with any trailer not covered by like insurance in 
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the Company; or with respect to a trailer, while 
used with any automobile not covered by like in- 
surance in the Company; 

(3) with respect to any hired automobile, to the 
owner thereof or an employee of such owner; 

(4) with respect to any non-owned automobile, 
to any executive officer if such automobile is owned 
in full or in part by him or a member of his house- 
hold. 

(b) Automobile 

The word “automobile’”’ shall mean a land motor 
vehicle trailer or semi-trailer, provided the follow- 
ing described equipment shall not be deemed an 
automobile except while towed by or carried on a 
motor vehicle not so described; any crawler-type 
tractor, farm implement, farm tractor or trailer 
not subject to motor vehicle registration, ditch or 
trench digger, power erane or shovel, grader, 
scraper, roller, well drilling machinery, asphalt 
spreader, concrete mixer and mixing and finishing 
equipment for highway work, other than a conerete 
mixer of the mix-in-transit type. The word “trailer”’ 
shall include semi-trailer. 

“Owned Automobile’’ shall mean an automobile 
owned in full or in part by an Insured named in 
the Policy. 

“Hired Automobile”? shall mean an automobile 
used under contract in behalf of a named Insured 
provided such automobile is not owned in full or 
in part by or registered in the name of (a) a 
named Insured or (b) an executive officer thereof 
or (c) an employee or agent of a named Insured 
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who is granted an operating allowance of any sort 
for the use of such automobile. 

“Non-owned Automobile” shall mean any other 
automobile. 

2—Limits of Liability 

Section A 

The limit of bodily injury lability applicable to 
“each person’ is the limit of the Company’s lability 
for any damages, including damages for care and 
loss of services arising out of bodily injury, sick- 
ness or disease, including death at any time result- 
ing therefrom, sustained by one person in any one 
occurence; the limit of such liability applicable to 
“each occurrence” is, subject to the above provi- 
sions respecting each person, the total limit of the 
Company’s Hability for all damages, including dam- 
ages for care and loss of services, arising out of 
bodily injury, sickness or disease, including death 
at any time resulting therefrom, sustained by two 
or more persons in any one occurrence. 

Sections A and B 

The terms of this Policy shall apply separately to 
each automobile insured hereunder but a motor 
vehicle and a trailer or trailers attached thereto 
shall be considered to be one automobile as respects 
hmits of lability. 


Insuring Agreement 
This Insuring Agreement shall take effect on the 
15th day of June, 1951. 
Attached to and forming part of 
Contract of Insurance No. 6210145 issued to C. H. 
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Elle Construction Company of Alameda, Bannock 
Co., Idaho, by the Saint Paul-Mercury Indemnity 
Company, St. Paul, Minnesota. Countersigned at 
San Francisco, California, this 5th day of July, 
1951. 

The Company Agrees to pay the reasonable ex- 
pense for necessary medical, surgical, ambulance, 
hospital and professional nursing services and, in 
the event of death resulting from such injury, the 
reasonable funeral expense, all incurred within one 
year from the date of the accident to or for each 
person who sustains bodily injury caused by acci- 
dent, while in or upon, entering or alighting from: 

I—Any private passenger automobile owned or 
hired by the named Insured if the injury arises out 
of the use thereof by or with the permission of 
the named Insured, or 

II—Any other automobile while being used by or 
in behalf of the named Insured or spouse, if the 
injury arises out of the use thereof and results 
from: 

(A) the operation of said automobile by the 
named Insured or spouse or any private chauffeur 
or domestic servant of either, or 

(B) the occupancy of said automobile by the 
named Insured or spouse. 


Hxclustons 
This Insuring Agreement Does Not Apply: 
(a) (1) To bodily injury to or sickness, disease 
or death of any employee of the named Insured 
wlile engaged in the employment of the Insured, 
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other than domestic employees with respect to 
the operation, maintenance or repair of an auto- 
mobile, or 

(2) To any obligation for which the Insured 
may be held Hable under any Workmen’s Compen- 
sation Law; 

(b) under Division II to: 

(1) any automobile hired as part of a frequent 
use of hired automobiles by or furnished for regu- 
lar use to, the named Insured or a member or his 
household other than a private chauffeur or domes- 
tic servant; 

(2) any automobile while used in the business 
or occupation of the named Insured or spouse, if 
operated by a person other than the named Insured 
or spouse or such chauffeur or servant unless the 
named Insured or spouse is present in such auto- 
mobile ; 

(3) any accident arising out of the operation of 
an automobile repair shop, public garage, sales 
agency, service station or public parking place. 


Special Conditions 

Definitions—* Automobile” 

The word ‘‘automobile”’ shall mean a land motor 
vehicle, trailer or semi-trailer, provided the follow- 
ing deseribed equipment shall not be deemed an 
automobile except while towed by or carried on 
a motor vehicle not so deseribed; any crawler-type 
tractor, farm implement, farm tractor or trailer 
not subject to motor vehicle registration, ditch or 
trench digger, power crane or shovel, grader, 
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scraper, roller, well drilling machinery, asphalt 
spreader, conerete mixer and mixing and finishing 
equipment for highway work, other than a concrete 
mixer of the mix-in-transit type. The word 
‘“trailer’’ shall include semi-trailer. 

“Owned Automobile’ shall mean an automobile 
owned in full or in part by the Insured named in 
the Policy. 

“Hired Automobile’? shall mean an automohile 
used under contract in behalf of the named In- 
sured provided such automobile is not owned in 
full or in part by or registered in the name of 
(a) the named Insured, or (b) an executive officer 
thereof, or (¢) an employee or Agent of the named 
Insured who is granted an operating allowance of 
any sort for the use of such automobile. 

‘‘Non-owned Automobile” shall mean any other 
automobile. 

Linut of Liability—$500.00 shall be available for 
each person who sustains Bodily Injury or death 
covered by this Insuring Agreement. 

Medical and Other Reports; Hxamination—The 
injured person or someone on his behalf shall, as 
soon as practicable after each request from the 
Company, furnish reasonably obtainable informa- 
tion pertaining to the accident and injury, and exe- 
eute authorization to enable the Company to obtain 
medical reports and examine records. The mnjured 
person shall submit to physical examination by 
physicians selected by the Company when and as 
often as the Company may reasonably require. 

Proof, and Payment of Claim—As soon as prac- 
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ticable after completion of the services or after 
the rendering of services which in cost equal or 
exceed the limit of hahbility for this insurance or 
after the expiration of one year from date of the 
accident, whichever is first, the injured person or 
someone on his behalf shall give to the Company 
written proof of claim under oath, stating the name 
and address of each person and organization which 
has rendered services, the nature and extent and 
the dates of rendition of such services, the itemized 
charges therefor and the amounts paid thereon. 
Upon the Company’s request, the injured person 
or someone on his behalf shall cause to be given 
to the Company by each such person and organ- 
ization written proof of claim under oath, stating 
the nature and extent and dates of rendition of 
such services, the itemized charges therefor and the 
payments received thereon. 

The Company shall have the right to make pay- 
ment at any time to the injured person or to any 
such other person or organization on account of the 
services rendered, and a payment so made shall 
reduce to the extent thereof the amount payable 
hereunder to or for such injured person on ac- 
count of such injury. Payment hereunder shall 
not constitute admission of liability of the Insured 
or of the Company. 

Territory—This Insuring Agreement applies to 
occurrences or accidents taking place while the 
automobiles are within the United States of Amer- 
ica, its territories or possessions, Canada, or while 
being transported between ports thereof, or in 
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that part of Mexico within seventy-five (75) miles 
of the United States boundary line. 


Inapplicable Policy Conditions 
Paragraphs 3, 5b, 7, 8, 14 and 15 of the General 
Conditions of the Policy do not apply with respect 
to this Insuring Agreement. 
Not valid until countersigned by an officer or an 
agent or an attorney-in-fact of the Company. 


M. D. PRICE, 
President, 
P. F. McKown, 
Resident Vice President, 
sy : 


[Endorsed]: Filed November 9, 1956. 


[Title of District Court and Cause. ] 


RESPONSE TO DEFENDANT'S REQUEST 
FOR ADMISSIONS 


The plaintiffs make the following admissions and 
denials to the Request for Admissions served on 
the plaintiffs on the 8th day of November, 1956 by 
the defendant, Western Casualty and Surety Com- 
pany, a corporation: 


Request I. 

Plaintiffs admit the multiple coverage policy No. 
6210145 and the riders and insurance agreement as 
attached to the Request for Admissions are genu- 
ine, but plaintiffs deny that said policy “insured the 


a 
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C. H. Elle Construction Co. against any loss by § 
reason of bodily injury,” but insures only those ~ 
losses covered by the wording of said policy. 


Request IT. 

(a) Piaintiffs admit that the policy referred to 
insured C. H. Elle Construction Company, but de- : 
nies that said insurance company agreed to pay on 
behalf of the said insured, C. H. Elle Construction 
Company, all sums which insured became obligated 
to pay by reason of the lability imposed upon the 
insured by law, and states that the coverage of said 
policy is contained in the wording of said policy, 
which also inciudes as Paragraph 11 under “Gen- 
eral Conditions”, the following: 

“Other Insurance—No Insuring Agreement 
hereof shall apply to any loss if the Insured is, or 
would be but for the existence of such Insuring 
Agreement, insured against such loss under any 
other policy or policies, bond or bonds, except as 
respects any excess beyond the amount which would 
have been payable under any other such policy or 
policies, bond or bonds, had such Insuring Agree- 
ment not been effective.”’ 

(b) Plaintiffs admit that on the 22nd day of 
August, 1954, the above policy of insurance was in 
effect and admit that the payment of the judgment 
in the case of Mary Lou Campbell, et al, v. C. H. 
Elle Construction Co., et al, was made by the plain- 
tiff herein, St. Paul-Mercury Indemnity Co., but 
states that said payment was made after refusal 
of the defendant herein to assume coverage accord- 
ing to its insurance contract. 
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(c) Admitted. 

(d) Plaintiffs admit that in the action entitled 
Mary Lou Campbell, et al. v. C. H. Elle Construc- 
tion Co., et al, judgment was rendered in favor of 
the plaintiffs and against C. H. Elle Construction 
Co. and against M. Burke Horsley, agent and serv- 
ant of C. H. Elle Construction Co.; and that judg- 
ment was against the plaintiffs and in favor of 
the defendant William S. Gagon; but plaintiffs 
deny that the Complaint in the above described 
action alleged that the 1954 Chevrolet Truck was 
being operated by M. Burke Horsley with the con- 
sent and permission of William 8. Gagon. 

(ec) Denied. 

(f) Plaintiffs admit that the judgment so ren- 
dered against the defendants C. H. Elie Construc- 
tion Co. and Mr. Burke Horsley was paid by St. 
Paul-Mereury Indemnity Co., but plaintiffs deny 
that said payment was made without consultation 
of or notice to the said defendant herein. 


Request ITI. 

Plaintiffs admit that the policy of insurance 
issued by the St. Paul-Mercury Indemnity Co. 
contained, among other provisions, the portion 
quoted in Request ILI. 


Request IV. 
Denied. 
Request V. 
Admitted. 
Request VI. 
Plaintiffs admit that the policy of insurance 


102 C. H. Elle Construction Co., et al. vs. 


issued to Wilham S. Gagon by the defendant 
herein contained, among other provisions, the por- 
tions quoted in Request VI. 


Request VII. 

Plaintiffs admit that the judgment in the District 
Court of the 5th Judicial District of the State 
of Idaho in and for the County of Bannock was 
in favor of the plaintiffs and against the defend- 
ants C. H. Elle Construction Co. and M. Burke 
Horsley and was in favor of the defendant, Wil- 
liam 8. Gagon; but plaintiffs deny the balance of 
Request VII. 


Request VIII. 

Denied. 

Request IX. 

Plaintiffs admit that the firm of Merrill & Mer- 
rill, attorneys at law, defended C. H. Elle Con- 
struction Co. at the request of the St. Paul-Mer- 
cury Indemnity Co. and plaintiffs admit that Mer- 
rill & Merrill, attorneys at law, appeared as co- 
counsel on behalf of M. Burke Horsley at the 
request of the said St. Paul-Mereury Indemnity 
Co., the other counsel representing M. Burke Hors- 
ley being O. R. Baum, attorney at law, Pocatello, 
Idaho. 

Request X. 

Plaintiffs deny that the plaintiff St. Paul-Mer- 
cury Indemnity Co., through its counsel, directed 
the action of said action so filed in the 5th Judi- 
cial District of the State of Idaho in and for the 
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County of Bannock, stating that the defense of 
said action was jointly conducted by Merrill & 
Merrill who appeared as counsel for C. H. Elle 
Construction Co. and as co-counsel for M. Burke 
Horsley and Max Larsen, said individuals also 
appearing by and through their attorney, O. R. 
Baum, attorney at law, Pocatello, Idaho, and O. R. 
Baum, attorney at law, Pocatello, Idaho, who ap- 
peared for and on behalf of William 8. Gagon, 
defendant in said action. Plaintiffs admit that the 
same counsel appeared for C. H. Elle Construction 
Co. in the action filed in the District Court of the 
State of Idaho as appears in the present action for 
the plaintiffs herein. 


Respectfully submitted, 
MERRILL & MERRILL, 
/s/ By WESLEY F. MERRILL, 
Attorneys for Plaintiffs. 
Duly Verified. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed November 19, 1956. 


[Title of District Court and Cause. ] 


PLAINTIFFS’ ADDITIONAL REQUEST 
FOR ADMISSIONS 


Whereas defendant in its response to Request 
for admissions served on the 8th day of November, 
1956, in answer to Request I(b) stated that the 
copy referred to therein was not legible, plaintiffs 
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hereby request the defendant to make the follow- 
ing admissions for the purpose of the within action 
only, within ten days after service of this Request. 


6 

That each of the following documents exhibited 
with this Request is genuine. 

(a) That document designated as “SR 21 Notice 
of Policy Under Section 5 of Idaho Motor Vehicle 
Safety Responsibility Act’ dated Oct. 5, 1954, 
sioned “The Western Casualty & Surety Co., Fort 
Scott, Kansas by American Agencies, Inc., General 
Agents by A. W. Kay, Secretary,’’ a copy of which 
SR 21 is attached hereto. 


Dated this 16th day of November, 1956. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs. 


[Note: Document designated as “SR 21 
Notice of Policy Under Section 5 of Idaho 
Motor Vehicle Safety Responsibility Act’’ is 
the same as set out at pages 58-59 | 


Acknowledgment of Service Attached. 


[Endorsed]: Filed November 19, 1956. 
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RESPONSE TO PLAINTIFFS’ ADDITIONAL 
REQUEST FOR ADMISSIONS 


The defendant makes the following responses and 
denials to request for additional admissions. 


Request I. 

States that the Company itself has no knowledge 
that document designated as SR-21, Notice of Pol- 
icy Under See. 8 of the Idaho Motor Vehicle 
Safety Responsibility Act, dated October 5, 1954, 
was ever signed; that the only information that 
the Company had as to the accident referred to in 
such exhibit is that it was given by the insured 
Wilham 8S. Gagon to the L M Insurance Agency 
at Soda Springs, Idaho, which information un- 
doubtedly was forwarded. Your affiant states that 
if the SR-21 referred to was signed in the manner 
that is shown on the Request that the same was 
signed without having adequate, proper and cor- 
rect information; that inquiry is being made this 
day from the Company at Fort Scott, Kansas, and 
hkewise from the American Agency for an explana- 
tion of such exhibit; that additional information 
is being sought for the purpose of answering such 
request; that this answer is being signed by counsel 
for the defendant, although letters are out asking 
for correct. information as to why the said SR 21 
was signed, if it ever was signed. 

That a special agent for the Company called the 
undersigned, Attorney for defendant, by phone, and 
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eertain information was obtained, and the under- 


signed understands that a statement was also made 


by William 8S. Gagon to the special agent. Whether 
that was by phone or otherwise, the undersigned 
is unable to state. 


/3/ O. R. BAUM, 
/s/ BEN PETERSON, 
Attorneys for Defendant. 
Duly Verified. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed November 26, 1956. 


[Title of District Court and Cause. ] 


DEPOSITIONS OF JESSIE GAGON and 
WILLIAM GAGON, Taken by Plaintiffs 


This Cause came regularly on for hearing, pur- 
suant to Notice of Taking Deposition filed herein, 
in the Bannock County Courthouse, Pocatello, 
Tdaho, on Tuesday, November 20th, 1956, at the 
hour of eleven thirty a.m., before Ray D. Bistline, 
a Notary Public for the State of Idaho, residing 
at Pocatello therein, for the taking of the deposi- 
tions of Jessie Gagon and William 8. Gagon, on 
behalf of the Plaintiffs; the plaintiffs not appear- 
ing In person but by their counsel, W. F. Merrill, 
Esq., of the firm of Merrill & Merrill, attorneys 
at law, Pocatello, Idaho; and the defendant not 


* Page numbers appearing at top of page of Original Deposi- 
tion. 
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appearing in person but by Hon. O. R. Baum, and 
Ben Peterson, Esq., both of Pocatello, Idaho; [2] 

Whereupon, the following proceedings were had, 
to-wit: 

Mr. Merrill: Let the record show, Mr. Bistline, 
that this matter came on for hearing pursuant to 
Notice of Taking JDepositions, and subpoenas 
served on Mrs. Jessie Gagon and Mr. William 8. 
Gagon; that said matter was continued by agree- 
ment of counsel from Saturday, November 17th, 
1956, at eleven o’clock a.m., until this time, Tues- 
day, November 20th, 1956, at eleven thirty o’clock 
a.m. 

Judge Baum: And that the agreement continu- 
ing the matter until this time was to accommodate 
counsel for the defendant. The defendant, how- 
ever, does not waive his right to waive any ques- 
tions as to the depositions and to their right to take 
the depositions, it being agreed merely that the 
depositions could be taken at this hour in heu of 
the hour set in the subpoenas. 

Mr. Merrill: That was for the accommodation 
of counsel for the defendant? 

Judge Baum: That is right. But all other ob- 
jections are reserved. 

Mr. Merrill: And will you waive the signing of 
the depositions by the witnesses? 

Judge Baum: Yes; that will be satisfactory. 

Mr. Merrill: You may be sworn, Mrs. Gagon, 
please. [3] 
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MRS. JESSIE GAGON 
ealled as a witness by the plaintiffs, having been 
by me first duly sworn to testify to the truth, the 
whole truth, and nothing but the truth, deposed 
and testified as follows: 


Direct Examination 

Q. (By Mr. Merril): Would you state your 
full name, please? A. Jessie Gagon. 

@. And where do you live? 

A. Soda Springs, Idaho. 

Q. And to whom are you married? 

A. William 8. Gagon. 

@. May I ask approximately how long you have 
been married to Mr. Gagon? 

A. Since 1929. 

Q@. And you were married to Mr. Gagon then 


on August 22nd, 1954? A. Yes, sir. 
Q. Is there a Gagon Lumber Yard in Soda 
Springs ? A, Yes sim 


@. And who owns that? 

A. William 8S. Gagon. [4] 

Q. Is that your husband? A. Yes, sir. 

Q. Do you do any work or help with the oper- 
ation of that lumber yard? 

A. I keep the books. 

Q. And in August of 1954 who was keeping the 
books? A. I was keeping the books. 

Q. You were doing the bookkeeping for the en- 
tire lumber business ? A. Yes, sir. 

Q. As bookkeeper do you have occasion to go 


Weslern Casually and Surety Co. 109 


(Deposition of Mrs. Jessie Gagon.) 
to the lumber yard offices and remain there at any 
time? 

A. Oh, about one thirty in the afternoon, or 
perhaps two thirty, and I stay until I have finished 
up the books for that day. 

Q. Now, Mrs. Gagon, you are aware of an acci- 
dent that occurred on August 22nd, 1954, involving 
a truck driven by Bert Horsley and a car driven 
by Arnold Campbell? A. Yes. 

Q. Now directing your attention then to that 
day, August 22nd of 1954, 

Judge Baum: Mr. Merrill, pardon me. Could 
we have it understood that each side reserves all 
objections to [5] any questions? 

Mr. Mernll: Yes, Judge Baum. 

Judge Baum: Now, if you would read him the 
question, Mr. Reporter? 

(Pending question read by Reporter as above 
recorded. ) 

Q. (Mr. Merrill, continuing): Directing your 
attention to the day of August 22nd, 1954, was 
there on that day a 1954 Chevrolet truck owned by 
the Gagon Lumber Yard? 

A. Yes; we had a Chevrolet truck. 

Q. On that day did anyone ask you for the use 
of that truck? A. Yes. 

Q. And who asked you? A. Bert Horsley. 

Q@. Where does Bert Horsley live? 

A. In Soda Springs. 

Q. Now at that time, on August 22nd, 1954, did 
you know for whom Mr. Horsley was working? 
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(Deposition of Mrs. Jessie Gagon.) 
A. No. He worked for himself. 
Q. Did you know that he was working for the 
C. H. Ellie Construction Company at that time? 
A. I understood he had a job with Mr. Elle. [6] 


Q. At that time? A. Yes. 

Q. Now, where were you when you were asked 
about the truck? A. I was home. 

Q@. And how were you contacted? 


A. By phone. 

Q. And you were asked if the truck could be 
borrowed; is that correct ? 

A. He asked if he could borrow the truck, and 
if he could have it if I would get the keys for 
him. 

@. And then what did you do? 

A. Well, after, I went to the lumber yard and 
got the keys for him. 

Q. Do you remember what day of the week it 
was? A. Yes, I remember. It was Sunday. 

@. Was the lumber yard closed? A. Yes. 

@. Did you have keys to the lumber yard? 

A. Yes, sir. 

Q. And those were the keys that you used to 
geet into the lumber yard? 

A. Yes; 1 opened the door. [7] 

@. And where was the key to the truck? Do ~ 
you recall? 

A. It was on the cash register, where it is 
usually kept. 

Q. That is its usual place? A. Yes, sir. 

Q. And did My. Horsley meet you at the lum- 
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(Deposition of Mis. Jessie Gagon.) 
ber yard? A. Yes; he met me there. 

Q. And was there anyone with him? 

A. No. 

Q. And then what did you do when Mr. Horsley 
got there? 

A. I just gave him the keys and locked the 
door and went away, and he went away. 

@. Who drove the truck out of the lumber yard? 

A. Mr. Horsley. 

Q. Could you tell us whether or not there was 
any discussion as to payment for the use of the 


truck at that time? A. No. 
@. Was there any discussion as to payment for 
the gas and oil used? Ace NO; 


@. Would you state whether or not you were 
aware that Mr. Horsley had prior to this time bor- 
rowed equipment from the Gagon Lumber Yard? 

A. No. 

Q. So far as you are aware, he had not? 

A. No. 

@. Was this 1954 Chevrolet truck used in the 


Gagon Lumber Yard business? A. Yes. 
Q. Do you know whether or not that truck was 
involved in an accident that day ? A. Yes. 


Q. Would you tell us, Mrs. Gagon, whether or 
not arrangements were ever made after that date 
for payment for the use of the truck? 

Ae You 

Q. And who made those arrangements, if you 
know ? A. Mr. Gagon. 

Q. And with whom? 
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A. I don’t know that. There was a slip made 
for the charge, and it was in the regular drawer 
with the other slips. 

Q. Did you make out the slip? A. No. 

Q@. Who did? A. Mr. Gagon. 

@. In line with your bookkeeeping of the firm, 
do you [9] recall whether or not a check was re- 
ceived on October 6th from C. H. Elle Construe- 
tion Company in the amount of $15.00? 

A. No; there was no check in the amount of 
$15.00. There was a check that came for the entire 
loullll, 

Judge Baum: That is our original, Mr. Merrill, 
and we, 

Mr. Merrill: May we then withdraw it and have 
a copy substituted ? 

Judge Baum: If you will do that; yes. 

Mr. Merrill: May we have this deemed marked 
then as Plaintiffs’ Exhibit ‘‘A” for identification ? 


(Whereupon, Plaintiffs’ Exhibit “A”, the 
same being original ledger sheet was deemed 
marked by the Reporter.) 


Q. (By Mr. Merrill, continuing): You men- 
tioned that a sum was paid along with the other 
bill,—what other bill do you mean? 

A. Well, the other bills that are charged on the 
ledger sheet that you have there. There were other 
bills that were charged to this same account. 

Q. Were any of these separate items yeue for 
separately ? 7 
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A. No. The bill was paid in one amount by the 
Elle Construction Company. [10] 

Q. I hand you what has been deemed marked as 
Plaintiffs’ Exhibit “A’’ for identification. Would 
you state what that is? 

A. It is a ledger sheet that was made up in the 
office of Gagon Lumber Company. 

@. And is that made up under your supervi- 
sion? A. Yes. I made it. 

Q. You made it personally? A. Yes, sir. 

Q. Directing your attention to August 6th, do 
you find an item there of $15.00? 

A. August 6th? 

®. October 6th. A. Yes. 

@. And are there any other items on that date? 

A. Net 

Q. Do you have any personal recollection as to 
what that $15.00 item would be? 

L do, because I looked it up yesterday. 
You looked it up from where? 
From our records. 


> 


Q 

A 

@. Those are the records you keep? 

A. Yes, sir. [11] 

Q. And what was that $15.00 item? 

A. It was a charge for the rental of the truck. 
Q 


A. Yes. 

Q. Do you know where it came from, that $15.00 
payment? 

A. Where the $15.00 payment came from? 
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Q. Yes. 
A. It came from the Elle Construction Com- 
pany. 


Q. Irom the Elle Construction Company ? 

A. Wes, sir. 

Mr. Merrill: We offer in evidence what has 
been deemed marked as Plaintiffs’ Exhibit “A’’ 
for identification. 

Judge Baum: We reserve the right to object 
at the appropriate time. You will substitute a 
copy, will you? 

Mr. Merrill: Yes, I will have one made. 

Q. (By Mr. Mervill, continuing): The $15.00, 
Mrs. Gagon, was that put into the account of the 
Gagon Lumber Company? A. Yes, sir. 

@. And used in the business? A. Yes. 

@. As any other payment would have been? 

A. That is right. [12] 

Mr. Merrill: I think that is all, Mrs. Gagon. 
Thank you. 

Judge Baum: Just a minute, please. 


Cross Examination 

Q. (By Judge Baum): What is the fact as to 
whether or not your huspand had ever authorized 
you to loan any equipment? 

Mr. Merrill: We object to that on the ground it 
calls for a conclusion of the witness. 

Q. (Judge Baum, continning): Just state the 
fact, please. A. No. 
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Q. Had you at any time ever loaned any of the 
equipment of your husband to Bert Horsley? 

A. No. 


Q. Or to anybody else? A. No. 
Q. Had the equipment, so far as you know, ever 
been loaned to Bert Horsley before? A. No. 


Q. This particular truck, what is the fact as to 
whether or not your husband had ever given you 
authority to loan it to Mr. Horsley? [13] 

Mr. Merrill: We object on the same ground. It 
ealls for a conelusion of the witness. 

Q. (Judge Baum, continuing): Answer, please. 

A. No. 

Q. Describe the nature of your employment, 
please. 

A. I keep the books for the Gagon Lumber 
Company, and I am a house wife. 

@. And you have no part in the operation of the 
business other than keeping the books? 

A. No. 

Q. Do you ever buy for the company? 

mn. No. 


- Q. Do you bid on contracts? A. No. 

Q. Do you have anything to say about the oper- 
ation of the company ? A. No. 

Q. Who does? A. Wilham 8. Gagon. 


Q. And that prevailed in August of 19542 
ee Yes. 


Q. Was your husband home on August 22nd, 
19542 A. No. [14] 
Q. Where was he, if you know? 
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A. He was fishing on Snake River. 

Q. He was out of the state then, was he? 

A. Yes. 

Q. What time was it,—were you home when 
your husband got home that evening? A. No. 

Q. When you came home what time was it? 

A. Oh, perhaps six to six thirty. 

Q. And did you advise your husband about the 
truck ? 

A. Yes; he had come home and he was asleep 
and I woke him and told him. 

Q. Was that before or after the accident? 

A. It was after the accident. I would say six 
thirty to seven o’clock, — something like that. 
T couldn’t be sure as to the exact time. 

Q. You didn’t report that you had loaned the 
truck prior to the accident? A. No. 

Q. This statement that opposing counsel asked 
you about, did you have a bill that had been left in 
the drawer, or where your bills were kept, that 
caused you to extend that on the books? [15] 

A. Yes, six. 

Judge Baum: May we have that, Mr. Merrill? 

My. Merrill: Yes. 

Judge Baum: No; the other. And will you mark 
this for identification as Defendant’s Exhibit No. 1, 
My. Reporter? 

(Defendant’s Exhibit No. 1, for identifica- 
tion, R. D. B., the same being charge slip, was 
marked by the Reporter.) 

Q. (Judge Baum, continuing): The ledger sheet 
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that was shown to you by Mr. Merrill contains an 
item of October 6th, 1954. Was that about the time 
that that bill was extended on your books? 

i, Yes) sir. 

Q. And what was that charge on this slip based 
upon? Where did you get the information ? 

A. Well, from our original sales ship. 

@. Did you have any record prior to the charge 
on this sales slip of any charge for the use of that 
truck ? A. No. 

@. J hand you a sales slip; what date does it 
bear? A. October 6th, 1954. 

@. Is that the first information you had as to a 
rental [16] for that truck? A. Yes. 

Q. Had there been any item for rental extended 
on your books prior to that date? A. No. 

Q. And in whose handwriting is that exhibit? 

A. William 8. Gagon’s. 

Q. And where did you find that sales slip? 

A. In the drawer with the other sales slips. 

Q. Was that about on the date that bears? 

A. Yes, it would have been about that date. 
Sometimes I don’t post every day, but it would 
have been the following day. 

Judge Baum: That is all. 


Redirect Examination 
Q. (By Mr. Merrill): Mrs. Gagon, the Gagon 
Lumber Company is an _ individual ownership, 
isn’t it? i) Nie) sit 
Q. Owned by you and your husband ? 
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No; owned by my husband. 

Owned by your husband? 

Yes, sir. [17] 

And you are married to him? 

Wes, sie 

And have been since about 1922, did you say? 
No; since 1929. 

How long had Mr. Gagon been out of town 
his fishing trip? 


OrOoPropeor 


(om me 


on 
He went on Saturday afternoon. 

That would be August 21st? A. Yes. 
The day before the accident? 

Yes, si. 

And I believe you stated there was no con- 
versation between you and Mr.,—no arrangement 
between you and Mr. Horsley as to rental at the 
time he took the truck? 

A. Yes. There was no arrangement for rental. 
There were no arrangements for rental at that 
time. 

Q. No arrangement to pay for the gas, or any- 
thing ? Le ING: 

Mr. Merrill: JI think that is all. 

Judge Baum: That is all, Mrs. Gagon. 

Mr. Merrill: You may step down, Mrs. Gagon. 


OPoOoS 


(Witness excused.) 


(Waiving of deposition being signed. See 
page 3.) [18] 
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Mr. Mernll: We will call Mr. William 8. Gagon. 
Whereupon, 


WILLIAM 8. GAGON 
called to testify by the plaintiff, having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. Mernll): Will you state your 
name, please ? A. William 8. Gagon. 
@. And where do you live? 
A. Soda Springs, Idaho. 
Q@. And you are the husband of Mrs. Jessie 


Gagon who just testified here? A. Dam. 
Q. Are you the owner of the Gagon Lumber 
Yard at Soda Springs, Idaho? A. I am. 


Q. Now, directing your attention to August 
22nd of 1954, could you state whether or not there 
was a 1954 Chevrolet truck owned by you at that 
time ? A. There was, sir. 

Q. There was? A. Yes, sir. [19] 

Q. And that was used in the lumber business ? 

i. Ves, sir. 

Q. Do you happen to know where the truck 
actually was on August 22nd, 1954? Aw NG 

Q. Where was it the last time you saw it? 

A. In the lumber yard, in the back of the yard. 

Q. And when was that? 

A. Well, I think it was the morning of the 21st, 
before I went fishing. 

Q. Was that prior to the time the business was 
closed for Saturday ? 
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A. The business doesn’t close on Saturday. 

Q. It closes in the evening? 

A. Atysix o clock: ves: 

Q. And did you see it around six o’clock that 
night? A. I wasn’t there. 

Q. When did you leave on the 21st of August? 

A. Qh, it was in the morning. 

Q. This 1954 Chevrolet truek was involved in an 
accident on August 22nd, 1954, was it not? 

A. Yes. 

@. Did you go to the scene of the accident with 
anyone [20] after it happened ? 

A. With anyone? No, I went by myself. 

Q. The next day after the accident, on August 
23rd, did you go with Mr. Bert Horsley to the scene 
of the accident? 

A. I don’t think I did. I don’t remember. 

Q. Will you state whether ov not you had ever 
reported this Chevrolet truck as a stolen vehicle on 
August 22nd, 1954? 

Judge Baum: To which we object as incompe- 
tent, irrelevant and immaterial, and not within the 
issues. 

Q. (Mr. Merrill, continuing): You may an- 
swer now. i dideiron 

@. Mr. Gagon, would you state what company, 
insurance company, had the liability and property 
damage insurance to cover this truck? 

A. JT think the Western. 

Q. Would that be the Western Casualty and 
Surety Company? A. Yes, sie 
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Q. Would you state whether or not you reported 
this accident to them? 

A. I reported it to Mr. Mathews. 

@. And what connection does Mr. Mathews have 
with the Western Casualty and Surety Company ? 

A. He was the agent, I think, for them. 

Q. Would you state whether or not you advised 
Mr. Mathews as to the facts of the accident? 

A. I just told him that the truck was in a wreck. 

Q. Did you advise him as to the facts, what you 
knew about it. 

A. Yes; the condition of the truck. 

Q. Would you state, prior to August 22nd, 1954, 
whether or not you had ever loaned equipment to 
Mr. Bert Horsley as an employee of the C. H. Elle 
Construction Company ? 

A. J had never loaned any; no. 

Q. Isn’t it a fact that he borrowed an item of 
your equipment to carry some steel forms just 
shortly before that? A. No. 

Q. You have no recollection of that? 

A. No. 

Q. What arrangements do you have with the 
C. H. Elle Construction Company for borrowing or 
loaning vehicles between yourselves ? 

A. IL have none. 

Q. Do you have a general understanding with 
the president of that company ? A. Yes. [22] 

@. And is that,—what are the terms of that gen- 
eral understanding ? 
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A. There is nothing. There has been no discus- 


sion on loaning equipment at all. 
Q. You have loaned it to him before? | 
A. No. 
Q. You have never loaned it before August 22nd | 


1954? psy belles 

Q. Had he ever borrowed from you prior to 
that time? A. 'No. 

Q. Mr. Gagon, did you send the C. H. ee 
Construction Company a bill for the use of this 
vehicle? A. I did. 

Q. And in what amount? A. $15.00. 

Q. Was that paid? A. Yes. | 

Q. Would you state whether or not that was for” 
the use of this vehicle on August 22nd, 1954? 

A. It was rent for the truck. 

Q. For the use of the truck on August 22nd, 


1954? A. Yes, sir. 
Q. What was the amount of that that you billed 
him? [23] A. $15.00. 


Q. And do you know how that was paid by the 
C. H. Elle Construction Company? 

A. By check, with the rest of the bill. 

Q. What happened to the check? Do you know? 

A. It was deposited in the bank. 

@. And used in your account? 

aX. Mees. g50 

Q. Would you tell us whether or not you dis- 
cussed this damage to your truck with any other 
representative of the Western Casualty and Surety 
Company except Mr. Mathews? 
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Pe Maver on; yes. 

Q. And with whom did you discuss it? 

A. I couldn’t tell you his name. He was, I 
think, a special agent. 

Q. Do you know where he came from? 

A. Salt Lake. 

Q. And you discussed what you understood as 
to the facts of this accident? A, Y G85 sir. 

Q. And this gentleman with whom you had the 
discussion was a,—represented himself to be an 
agent of Western Casualty and Surety Company ? 

A. Yes, sir. 

Mr. Merrill: I believe that is all. Thank you, 
Mr. Gagon. 

Cross Examination 

Q. (By Judge Baum): This representative, be- 
fore you discussed it with him, whom did you eall? 

A. I called my attorney, Mr. O. R. Baum. 

@. And your discussions pertained to the value 
of the truck, did it not? A. Yes, sir. 

Q. And it didn’t pertain to anything else, did it? 
Ts that all? A.” "Tit is all. 

Q. The value of the truck. That was many days 
later, was it not? A. Yes, considerable. 

@. How many days later would that be? 

yee on, 1 couldn’t say. 

Q. Well, was it the following week, or a month 
or so? 

A. I imagine it was ten or twelve days. 

Q. You were asked about a $15.00 item. Do you 
know when that charge was made? [25] 
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A. It was made the sixth. 
Q. The sixth of what? October? 
A. October, I think. 
Q. And there is an exhibit there, 
Judge Baum: Mr. Reporter, will you hand him 


that proposed exhibit? 

Q. (Judge Baum, continuing): In whose hand- 
writing is that exhibit? 
That is my hand writing. 
And was that made on the date it bears? 
Yes. 
And it was made by you, was it? 
Yes. 
At whose direction? 
At my attorney’s, O. R. Baum’s. 
Were you fully compensated for the loss of 
your truck? A. No. 

Q. What did that bill have to do with reference 
to your loss that you had not been paid for? 

A. It just reimbursed me for some of it. 

@. And do you know how you arrived at the 
amount ? A. The amount of, [26] 

Q. The amount of that bill? 

A. Oh, we just figured that was about the right 
amount. 


DPOPOPoO>r 


Q. Up until that time had any entry been made 
on any your books as to any rental? 

Aw No, 

Q. Until this conversation was had with your 
attorney, at any time had there ever been any idea 
of you sending a statement for rent? A. No. 
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Q. Had you ever rented the truck to Mr. Hor- 
sley ? me No. 

@. Had you ever rented any other truck to Mr. 
Horsley at any time? A. No. 

Q. Just speak up so the Reporter can hear you. 

ma. No, 

Q@. Had Mr. Horsley been a customer at your 
yard prior to August of 1954? A. Yes. 
For about how long? 
Oh, five or six years. 
And he was in the construction business ? 
Yes. [27] 
Had Mr. Horsley at any time ever used your 
truck in connection with any purchases he had made 
from you? A. Yes. 

A. For what purpose was that truck then used ? 

A. At times he would come im and place an 
order for me to deliver and there would be one of 
us there alone, and we would load our truck up and 
ask Mr. Horsley if he would deliver it and bring 
our truck back. 

Q.. And is that the only time that Mr. Horsley 
ever used your truck? A. Yes. 

@. Either before August or after that? 

A. Yes. 

@. It was in reference to the sale of some mer- 
chandise by you? A. Yes, sir. 

Q. Which you were obligated to deliver? 

A. Yes. 

Q. Did Mr. Elle, or any other of your agents, 
ever borrow your truck in August of 1954? 


OPFOPS 
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A. No. 

Q. Or at any other time? A. No. [28] 

Q. What is the fact as to whether or not you 
had ever authorized Mrs. Jessie Gagon to loan the 
truck in question? 

Myr. Merrill: That is objected to as calling for a 
conclusion of the witness; incompetent, irrelevant 
and immaterial. 

Q. (Judge Baum, continuing): You may an- 
swer, please. A. The question, please? 

Judge Baum: Would you read it to him, Mr. 
Reporter, please ? 

(Whereupon, the pending question was read 
by the Reporter as above recorded.) | 

A. I never had authorized her. 

Q. (Judge Baum, continuing): Did you at any 
time ever authorize Jessie Gagon to loan any of — 


your equipment? A. No. 
Q. Hither before or after August of 1954? 
A. No. . 


Q. Do you know of any occasion in the past 
where Jessie Gagon had loaned any of your equip- 
ment? A ING: 

Q. Opposing counsel asked you something about) 
Mr. Mathews. Do you recall what you said to Mr. 
Mathews? [29] | 

A. T went in to Mr. Mathews and told him the | 
Chevrolet truck, the two-ton truck, had been in an 
accident, and I would like to have the adjustor | 
come up so I could get a new truck and notify the) 
company. 
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Q. And that is all you stated to him? 

A. Yes, sir. 

Q. Did you ever talk to him after that concern- 
ing that truck? A. No. 

Q. Where did you sign your Proof of Loss in 
reference to that truck? 


A. In Mr. O. R. Baum’s office. 

Q. From whom did you receive the papers you 
signed, the Proof of Loss? 

The General Adjustment Bureau. 

And you took it where? 

To my attorney, Mr. O. R. Baum. 

And left it there? A. Yes, sir. 

What is the fact, Mr. Gagon, as to whether 
or not if you had been home and Mr. Horsley would 
have asked you for the use of that truck for the use 
to which he was putting it, would you have loaned 
m to him? [30] 

Mr. Merrill: That is objected to on the ground 
it is incompetent, irrelevant and immaterial, and on 
the further ground it calls for a conclusion of the 
witness. 

em. No, 

Q. (Judge Baum, continuing): In other words, 
as I understand you, unless it was in connection 
with the delivery of some merchandise you had sold, 
you would never have permitted anybody to use 
that truck; is that right? A. Yes. 

Judge Baum: That is all. 


DOoro> 
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Redirect Examination 

Q. (By Mr. Merrill): Now, Mr. Gagon, you 
only talked to Mr. Mathews and the special agent so 
far as anyone connected with the Western Casualty ~ 
and Surety Company is concerned ? 

AS” Wess: 

Q. And from your discussion with this special 
agent from Salt Lake,—all you discussed was the 
value? 

A. That is all I knew what to discuss. 

Q. Did you and he arrive at a value? 

Ne ING. 

Q. Was any amount subsequently paid to you 
for the damage to the truck? [31] A. Yes. 

Q. By the Western Casualty and Surety Com-% 
pany? A. Yes, sir. 

Q. Did you ever sign any statement as to how 
the accident occurred, or what you knew about the 
facts of the accident? A. Wor | 

Q. Did you ever discuss the actual facts of the 
accident with anybody? 

A. I didn’t know the actual facts. 

Q. With anybody connected with the Western 
Casualty and Surety Company? 

A. I didn’t know the actual facts in regard to} 
the wreck. 

Q. Did you ever discuss what you did know? 

A. J didn’t know anything. 

Q. You knew it was your truck? A. Yes: 

Q. Did you discuss that fact with any agent of 
Western Casualty and Surety Company ? 
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A. Yes, that it was my truck. 

Q. You advised them of that? A. Yes. 

Q. Did you advise them as to who was driving 
the truck? A. No. 

Q. Did you advise them as to how he came into 
possession of the truck? A. No. 

Q. You didn’t talk with anyone of the Western 
Casualty on those facts? 

A. He asked me questions and I answered them. 

Q. Did you discuss any of those facts with him? 

A. No. 

Q. Did you answer any questions relative to 
that ? 

A. I might have. I don’t know. There are too 
many questions. 

Q. In August of 1954 about how many other 
employees did you have in the lumber yard ? 


A. One. 

Q. And what is his name? 

A. Walter Gagon. 

Q. What? 

A. Walter,—W-a-l-t-e-r,—Walter Gagon. 
©. Your son? A. Brother. 

Q. <A brother of yours. I see. [33] 

A. Yes, sir. 

Q. 


Now, you were asked as to how you arrived 
at the amount of $15.00, and you stated it was 
about the right amount. About the right amount for 
what ? A. For the use of the truck. 

Q. For the use of the truck on August 22nd, 
1954? “Ay Yes, sim. 
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Mr. Merrill: I think that is all. 


Recross Examination 
Q. (By Judge Baum): You have rented trucks 
yourself, haven’t you? A. I have rented? 
Q. Yes, from other people? A. Yess 
Q. And is that the way you arrived at what this 
charge should be? A. Yes, sir. 
Judge Baum: That is all. 
Mr. Merrill: That is all, Mr. Gagon. Thank you. 
(Signing of deposition waived. See page 
three of this deposition.) [34] 
Officer’s Certificate Attached. 


[Endorsed]: Filed November 26, 1956. 


[Title of District Court and Cause. ] 


MOTION FOR PRODUCTION OF DOCU- 
MENTS AND THINGS FOR INSPECTION, > 
COPYING AND PHOTOGRAPHING 


Comes Now the defendant, by its counsel of rec- 
ord, O. R. Baum, Ruby Y. Brown, and Ben Peter- 
son, and respectfully moves the Court for an order 
requiring the plaintiff to produce and permit the 
inspection and copying or photographing, by or on 
behalf of the moving party, of certain documents, 
papers, letters or reports, not privileged, and which 
constitute or contain evidence material to the ques- 
tion of facts brought to the attention of the plain- 
tiff immediately after the accident and during the 
time that the case in the state court was pending 
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and up to the time of the settlement, all of which 
matters are in the exclusive possession of the plain- 
tiffs, their officers or agents. he documents, mat- 
ters and things referred to are as follows: 


I. 

The written report made by the Yellowstone Ad- 
justment Company of Pocatello, Idaho, which re- 
port was made to the St. Paul-Mercury Indemnity 
Company, a corporation, such report being a writ- 
ten report and one based upon the investigation 
that was made by the Yellowstone Adjustment 
Company at the request of the plaintiff, St. Paul- 
Mercury Indemnity Company, a corporation, or 
Merrill & Merrill. 

IT. 

Letter of Merrill & Merrill addressed to the St. 
Paul-Mereury Indemnity Company, a corporation, 
which letter was written after the report of the 
investigation which was made by the Yellowstone 
Adjustment Company and such report was in the 
hands of Merrill & Merrill. 


ITI. 

Letter from the St. Paul-Mereury Indemnity 
Company to Merrill G Merrill directing that such 
firm handle the defense for the C. H. Elle Con- 
struction Company, the defendant in the State 
Court and one of the plaintiffs in the present case. 


TV. 
The letter wherein Merrill & Merrill were di- 
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rected by the St. Paul-Mercury Indemnity Com- 
pany to handle all matters pertaining to the said_ 
accident that was referred to in the pleadings in™ 
the State Court on behalf of C. H. Elle Construc- 
tion Company. 
Ve 

Letter from Merrill & Merrill to St. Paul-Mer- 
eury Indemnity Company seeking authority to pay 
judgment in the District Court action, and the re- 
ply thereto authorizing the payment of the judg- 
ment obtained in the District Court against C. H. 
Elle Construction Company. 


Vi. 

Letter from St. Paul-Mereury Indemnity Com- 
pany authorizing Merrill & Merrill to institute the 
present action in the name of C. H. Elle Construc- 
tion Company. 

va 

The information sought by the defendant is 
sought in good faith, and attached hereto and made 
a part hereof is the affidavit of defendant’s attor- 
ney O. R. Baum, in support of this motion. 


Dated this 29th day of November, 1956. 
/s/ O. R. BAUM, 
/s/ RUBY Y. BROWN, 
/s/ BEN PETERSON, 
Attorneys for Defendant. 
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AFFIDAVIT OF O. R. BAUM 
State of Idaho, 
County of Bannock—ss. 


O. R. Baum, being first duly sworn, on his oath 
states : 


That he is one of the attorneys for the above 
named defendant and he makes this affidavit in 
support of the Motion for Production of Docu- 
ments and Things for Inspection, Copying and 
Photographing which is attached hereto; that the 
production of the documents, papers, statements 
and things requested is made in good faith; that 
he has been informed and therefore verily believes 
that the matters and things so sought in said mo- 
tion are competent as evidence in said cause and 
are especially competent by reason of the fact that 
the defense in the action by the said C. H. Elle 
Construction Company was carried on at the direc- 
tion of and under the control of the plaintiff St. 
Paul-Mereury Indemnity Company and that such 
company employed counsel and at all times was in 
full and complete control of said defense; that the 
facts sought to be elicited are facts necessary to be 
shown and produced in said cause in the further- 
ance of justice and in securing all the facts com- 
petent upon the issues to be tried. 

That the adjustment made by the St. Paul-Mer- 
eury Indemnity Company was made without con- 
sultation or consent of said defendant as to the ad- 
visability of such adjustment being made. 

That the said plaintiff herein, St. Paul-Mereury 
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Indemnity Company, was at all times aware of 
the defense as prepared and made by the said Wil- 
liam S. Gagon in the said state court in the State 
of Idaho; that no appeal was taken to the Supreme 
Couit of the State of Idaho; that an adjustment 
was made, all as hereinbefore stated. 

The motion herein made 1s made in good faith 
and the affiant as one of counsel for defendant de- 
sires to inspect said documents solely for the pur- 
pose of establishing facts to be used as evidence in 
the above entitled cause and affiant does not intend 
to use said information for any other purpose or 
to convey the same to any other party or persons. 

Dated this 29th day of November, 1956. 


/s/ O. R. BAUM. | 

Subseribed and sworn to before me this 29th day 
of November, 1956. 

[Seal] /s/ JAYSON C. HOLLADAY, 

Notary Public for Idaho. 

Residing at Pocatello, Idaho.) 

[Endorsed]: Filed November 30, 1956. 


[Title of District Court and Cause. | 


MINUTE ORDER 
December 3, 1956 
This case came on regularly this date in open 
court for hearing on defendant’s Motion for pro- 
duction of Documents and things for Inspection, 
copying and photographing; Wesley Merrill ap- 
pearing as counsel for Plaintiffs and O. R. Baum 
and Ben Peterson appearing for Defendant. 
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After hearing counsel for the respective parties 
and being advised in the premises, the Court 
granted the Motion. 


[Title of District Court and Cause. ] 


MINUTE ORDER 


December 7, 1956—Judge Clark 

Upon this matter being re-set for Court Trial 
on Monday, December 10, 1956 at 10 o’clock A.M., 
and the Court being advised in the premises, it 
was Ordered that the setting be vacated and the 
matter be submitted on depositions and briefs, the 
plaintiff to have 20 days to file its opening brief, 
the defendant to have 20 days to reply to the 
opening brief and the plaintiff 10 days to reply to 
the defendant’s brief. 


[Title of District Court and Cause. ] 


DEPOSITION OF M. BURKE HORSLEY 
Taken on behalf of the plaintiffs: 


State of Idaho, 
County of Bannock, 
District of Idaho, 
Kastern Division—ss. 


M. Burke Horsley, of Soda Springs, County of 
Caribou, State of Idaho, a witness called by the 
plaintiffs herein, being duly eautioned and sworn 
to testify the whole truth, and being carefully ex- 
amined, deposes and says as follows: 
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Mr. Merrill: It is stipulated between the parties 
through their respective counsel in this action that 
on this date, the 12th day of December, 1956, be- 
fore Earl H. Weaver, a Notary Public for the 
State of Idaho, residing at Pocatello, Idaho, that 
the deposition of M. Burke Horsley may be taken 
on behalf of the plaintiffs. Wesley Merrill of Mer- 
rill & Merrill appearing for and on behalf of the 
f1*] plaintiffs, and O. R. Baum and Ben Peterson 
appearing on behalf of the defendant; that this 
deposition may he taken at the Courthouse in Poca- 
tello, Bannock County, Idaho, at 1:30 o’clock p.m.,, 
December 12th, 1956. 

Judge Baum: And that the deposition of C. H. 
Elle may be taken at this time on behalf of the de- 
fendant, and the same appearances as heretofore 
noted. 

Mr. Merrill: And it may be stipulated that the 
depositions need not be signed. 

Judge Baum: Yes. 


Direct Examination 

Q. (By Mr. Merrill): Will you please statey 
your name? A. M. Burke Horsley. 

Q. Where do you live? 

A. Soda Springs, Idaho. 

Q. Directing vour attention to August, the 22nd, 
1954, were you involved in an automobile accident 
on that date? A. I was. 


*Page numbers appearing at bottom of page of Original) 
Deposition. - 
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Q. And for whom were you working? 

A. C. H. Elle Construction Company. 

Q. And approximately, what was the location 
of the accident? [2] 

A. Approximately four miles west of Soda 
Springs. 

Q. At the time of the accident would you state 
whether or not you were in your employment and 
working for the C. H. Elle Construction Company ? 

A. I was. 

@. Now, what day of the week was it? 

Judge Baum: Just a minute. We will object 
at this time to this hne of questioning, Mr. Mer- 
rill, it is all immaterial, and we move that the an- 
swer be stricken and likewise the previous answers. 

Q. (By Mr. Merrill, resuming): What day of 
the week was it, this accident? A. Sunday. 

Q. What vehicle were you driving? 

A. Driving a two ton truck belonging to Mr. 
Wm. Gagon. 

Q. That described as a 1954 truck? 1954 Chev- 
rolet truck? A. Yes. 

Q. And would von tell us, Mr. Horsley, who 
you contacted to get the truck? 

Judge Baum: We object as being immaterial 
and not within the issues. 

Mrs. William Gagon. 

And how did you contact her? 
By telephone. 

And where was she? [3] 

She was at her sister’s. 


POPS P 


And you contacted her for what purpose? 
For the purpose of borrowing the truck. 
And did you get the vehicle from her? 
dia: 

Where did you go to get it? 

To the lumber yard. 

And who was there? 

Mrs. Gagon and myself. 

Did you see who unlocked the lumber yard? 


138 C. H. Elle Constricction Co..et Giaas 
(Deposition of M. Burke Horsley.) 


Mrs. Gagon. ( 
How did you get the keys? 
Mrs. Gagon gave them to me. 


OPOrOPOPOPOPO 


At the time of your taking the vehicle at 
the lumber yard will you state whether or now 
there was any discussion as to the rental of it? 

Peek think not. 

Q. Was there any discussion as to payment of 
gas and oil consumed ? 

A. Not that I remember. 

@. Will you state whether or not Mrs. Gagon 
refused to give you the keys and permission to 
use the truck? A. No, she didn’t. 

@. After this accident, Mr. Horsley, did you 
advise any one in the Gagon family as to the acci- 
dent? [4] 

A. I called the house from the hospital and 
Bill wasn’t there and I talked to Mrs. Gagon. 

Q. And you advised her of the accident? 

A. I did. 

Q. Did you have oceasion at any time after this 
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accident to go by the scene of the accident with 
Mr. Wilham Gagon? 

A. Well, as I remember it he drove me to Grace 
the following day. 

Q. The day after the accident? 

A. The day after. 

@. And you went past the scene of the accident? 

A. We went past the scene of the accident. 

Q. Will you state whether or not you had ever 
been told by Mr. Gagon that you did not have per- 
mission to use the truck? 

Judge Baum: We object on the ground it is in- 
competent, irrelevant and immaterial and not 
within the issues. Go ahead. 

A. Not that I remember. 

Q. (By Mr. Merrill, resuming): If there had 
been any criminal action filed against you based 
upon the use of that truck without permission you 
would know it? A. Not that I know of. [5] 

@. You would know it if there had been? 

A. I undoubtedly would. 

Q. Have you ever used any equipment of Mr. 
Gagon’s before this one day? 

A. I borrowed a truck from Mr. Gagon one time 
previously. 

For what purpose ? 

To haul steel forms from Pocatello to Grace. 
Who were you working for? 

C. H. Elle Construction Company. 

Have you had any occasion to borrow or 


OPOoPe 
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use other equipment from the Gagon Lumber Com- q 
pany ? 

Judge Baum: Objected to as too general, incom- 
petent, irrelevant and immaterial and not tied in 
with the present accident, or with the C. H. Elle 
Construction Company. 

Q. (By Mr. Merril, resuming): Let me add tom 
that question prior to August 22nd, 1954? 

A. The only time I can think of I used to use 
Mr. Gagon’s concrete cement mixer. We buy ¢e- 
ment from Mr. Gagon and we have used his con- 
crete mixer. 

Q. Now, by we who do you mean? 

A. Myself. 

Q. Yourself. You were not working for Mr. 
Elle? [6] A. No. ; 

Q. Did you make any arrangements as to plac- 
ing gasoline in the vehicle before you left town? 

Judge Baum: We object to that as too general. — 

A. I don’t understand that, Mr. Merrill. | 

Q. (By Mr. Merrill, resuming): Let me ask 
you this. Where did you go immediately after 
you left the lumber yard at the time you borrowed _ 
this vehicle? 

A. As I remember I serviced the truek before 
I left. 

@. And by servicing the truck what do you 
mean ? 

A. I cheeked the oil and filled it with gas. 

@. Was that in line of your employment with 
Mr. Elle? 
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A. You might say it was in line. Of course, it 
is something that has to be done. 

Q. Yes. I believe that is all. 


Cross Examination 

Q. (By Judge Baum): Mr. Horsley, you said 
that you had borrowed this truck once before from 
Mr. Gagon, tell us did you ever borrow this truck 
before from Mr. Gagon that you know of? 

A. I am not sure that I borrowed it from Mr. 
Gagon. I did use the truck. 

Q@. When you answered counsel that you bor- 
rowed it from [7] Mr. Gagon that was not a cor- 
rect answer, is that right? 

A. No, I am not sure that I borrowed it from 
Mr. Gagon. I did use the truck. 

Q. You used the truck one other time? 

A. Yes. 

Q. And you don’t know from whom you got it, 
do you? A. No, I don’t remember. 

Q. Then you didn’t intend to answer the ques- 
tion that you borrowed it from Mr. Gagon the 
other time, is that right? ey hat is tiga. 

Q. On this day that you got the truck, the day 
of the accident, you attempted to borrow other 
trucks, or another truck before contacting Mrs. 
Gagon ? 

Mr. Merrill: We will object to that upon the 
eround immaterial. 

A. I did go to Mr. Corbett’s house but he wasn’t 
home. 
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Then after that you called Mrs. Gagon? 
Yes. 
Did you attempt to find Mr. Gagon that day? 
Ries: 
And you were unable to do so? 
He was out of town. 
When did you go to work for Mr. Elle? [8] 
Approximately the first of August. 
And that was on a particular job, only? 
Yes. 
And that job was what? 
Curb and gutter. 
Where? A. Grace. 
Grace, Idaho. Was there any arrangement” 
between you and Mr. Gagon while you were work- 
ing for Mr. Elle to borrow his truck? 

A. No, there was no direct understanding. 

Q. You had used Mr. Gagon’s trucks several 
times before, had you not? 
Yes, I had used it previously. 
Under what circumstances was it? 
In my own business to deliver merchandise. 
Purchased from whom? A. Gagon. 
And that was part of the understanding it 
was Be be delivered ? 

A. To deliver merchandise, ves. 

Q. On those oceasions what would happen? 

Mr. Merrill: Object to as immaterial. 

A. Well, didn’t have a delivery man and we 
needed material and had to load it and unload it. 


OOPOPOPOPOPOPS 


i OOP O> 
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Q. (By Judge Baum, resuming): And you 
would take his truck? A, Yes 

@. And that is the only time you used Mr. 
Gagon’s truck in getting material you purchased 
from him? A. Yes. 

Q. Did Gagon have that same arrangement with 
other customers, do you know? 

A. Well, I think so. 

Q. You mentioned something about using a con- 
erete mixer; was that on another job for yourself? 

A. My own job, yes. 

Q. It had nothing to do with this Grace job? 

A. No. 

Q. Did you on the day of the accident attempt 
to locate William Gagon first before you contacted 
Mrs. Gagon ? A. Yes, I looked for Mr. Gagon. 

@. And you found he was where? 

A. I understood that he was fishing; he was out 
of town. 

@. And it was after that then that you at- 
tempted to contact Mr. Corbett that you consulted 
with Mrs. Gagon ? A. Yes, sir. 

Judge Baum: That is all. [10] 


Redirect Examination 

Q. (By Mr. Mermll): Did you talk with Mr. 
Corbett before you tried to find Mr. Gagon? 

A. I looked for Mr. Gagon first as I remem- 
ber—it has been a long time ago. I think I looked 
for Mr. Gagon first and I was informed that he 
was out of town fishing and I think I drove up 
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to Mr. Corbett’s home and he was out of town and 
then I called Mrs. Gagon. 
Q. And it was from Mrs. Gagon that you got 
permission to use the truck? A. Yes, sir. 
Mr. Merrill: That is all. 
Judge Baum: That is all. 


(Witness excused.) [11] 


Judge Baum: It is stipulated between counsel 
that the present action was filed prior to the filing 
of the answer of the C. H. Elle Construction Com- 
pany in the suit entitled Mary Lou Campbell, and 
others, versus the C. H. Elle Construction Com- 
pany and Wilham 8. Gagon, and that the suit was 
originally entitled C. H. Elle Construetion Com- 
pany, a corporation, versus Western Casualty and 
Surety Company, and it was filed on September 
19th, 1955, and that the trial of the action entitled 
Mary Lou Campbell, and others, versus C. H. Elle 
Construction Company was in December, 1955. 

Mr. Mermll: Yes. 

Judge Banm: We will call Mr. C. H. Elle. 


C. H. ELLE 
of the City of Pocatello, county of Bannock, and 
State of Idaho, a witness called on behalf of the 
defendant herein, being duly cautioned and sworn 
to testify the whole truth, and being carefully ex- 
amined, deposes and says as follows: 


Q. (By Judge Baum): Your name, please? 
APC Hille, 
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@. What connection have you with the C. H. 
Elle Construction Company? 

A. Iam the President. 

Q. And were you President of that construction 
company during the year 1955? [12] A. Yes. 

@. You are acquainted with Mr. Burke Hors- 
ley? A. Yes. 

Q. You and he were connected in having a job 
at Grace, Idaho? A. Yes, sir. 

Q. Do you recall the suit of Mary Lou Camp- 
bell, and others, versus C. H. Elle Construction 
Company and M. Burke Horsley and other parties? 

A. Yes, sir. 

Q. Do you recall of a suit being filed in Sep- 
tember, 1955, entitled C. H. Elle Construction 
Company, a corporation, versus Western Casualty 
and Surety Company, or did you know anything 
about. it? 

A. I didn’t know C. H. Elle Construction Com- 
pany. 

©. Ii it is a fact, Mr. Elle, that in September, 
1955, a suit was filed in the United States District 
Court, for the District of Idaho, Eastern Division, 
entitled C. H. Elle Construction Company, a cor- 
poration, versus Western Casualty and Surety 
Company, did you know anything about that at the 
time of its filing? 

A. No, I don’t think that the Elle Company 
alone. I don’t think the Elle Company alone was 
suing. 

Q. If it is a fact that the C. H. Elle Construc- 
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tion Company was the only plaintiff, and the West- 
ern Casualty [13] and Surety Company was the 
defendant, and that the suit was filed in Septem- 
ber, 1955, did you know anything about that suit? 

A. I don’t know that it was filed that way. 

Q. Well, if it was filed that way did you know 
anything about it? 

A. (No answer.) 

Judge Baum: Well, we just stipulated it was 
filed that way, Mr. Elle. 

Q. Did you have any understanding with W. 8. 
Gagon, did you on behalf of the C. H. Elle Con- 
struction Company have any understanding with 
W.5S. Gagon as to the use of any of his equipment 
in the Grace job? A. No. 

Judge Baum: That is all. 


Further Examination 

Q. (By Mr. Merrill): Mr. Elle, have you or 
had you in the past borrowed from Mr. Gagon 
when you had jobs in that area? 

A. I believe that we made one or two small 
rentals from him, yes. I think our records show ; 
that. 

Q. Now, Mr. Elle, did you know of the filing, or 
was the filing of a suit against the Western Casu-] 
alty and Surety Company discussed with you at 
any time? A. Yes. [14] 

Q. By whom? A. By you. 

Q. And that was prior to the time the suit was 
filed? A. Wes. 
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Q. You and I discussed the grounds, what it 
was going to be about and you knew that it was 
to be filed? 

A. Well, I understood the insurance company 
was to file the suit. 

Q. And that the C. H. Elle Construction Com- 
pany was going to be involved? 

A. The insurance company, through the insur- 
ance company. 

@. And who is the insurance company? 

A. I understand St. Paul-Mereury was at that 
time. 

@. So that you were advised of the filing of this 
suit ? A. We discussed it. 

@. And it was satisfactory to you, you gave your 
permission ? 

A. The insurance company do the suing. 

Q. And the questions involved in this suit were 
discussed with you? A. Yes. 

@. And you understood what the suit was to be 
about ? A. Yes. 

Mr. Mermill: Thank you. That is all. [15] 


Further Examination 

Q. (By Judge Baum): In other words, you 
understood that the St. Paul-Mercury Indemnity 
was going to bring the suit, is that it? 

Pee ves, sir. 

Q. And not the C. H. Elle Construction Com- 
| pany ? A. Yess 
@. You said that you had several small rentals, 
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that was when, now, when did those rentals happen 
with Gagon? 

A. I beheve probably about the time we built 
the school down there. 

Q. And about how many years ago was that? 

A. I wouldn’t be sure whether it was 1951 and 
1952, or 1952 and 1953. 

Q. And those items consisted of the rental of 
some huckets, didn’t it? A. Mess 

Q. <And consisted of $1.25 for each item, didn’t 
it? A. Yes. 

@. And that is the only equipment that you 
had rented from him? 

A. Yes, so far as I know. 

Q. Well, you checked your records, did you not? 

A. Yes. [16] 

@. And Mr. Merrill was out with your secretary 
and checked your records of your company? 

A. Yes. 

Judge Baum: ‘That is all. 

Mr. Merrill: That is all. 

Judge Baum: That is all, Mr. Elle, thank you, 
sir. 

(Witness excused.) [17] 


Certificate of Notary Attached. 
[Endorsed]: Filed December 18, 1956. 
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STIPULATION 
It is Hereby Stipulated and Agreed by and_ be- 
tween the parties in the above entitled matter, 
through their counsel of record, as follows: 


dhe 

That the following listed documents are genuine, 
that their identification is admitted and that there 
is no objection on the grounds of their identification 
to the same being admitted as Exhibits in this ac- 
tion, reserving, however, the right of objection on 
all other grounds, said objections, 1f any, to be made 
in the Briefs of the respective parties to be herein- 
after filed: 

(a) The document attached hereto and marked 
Exhibit ‘“‘A,” designated as Second Amended Com- 
plaint in the case of Mary Lou Campbell, et al., vs. 
C. H. Elle Construction Company, et al. 


(b) The document attached hereto and marked 
Exhibit “‘B,”’ designated as Answer of William S. 
Gagon in the case of Mary Lou Campbell, et al., v. 
C. H. Elle Construction Company, et. al. 

(c) The document attached hereto and marked 
Exhibit ‘‘C,’’ designated as Answer of ©. H. Elle 
Construction Company in the case of Mary Lou 
Campbell, et al, v. C. H. Fille Construction Com- 
pany. 

(c-1) The document attached hereto and marked 
Exhibit ‘‘C -1,’’ designated as Answer of M. Burke 
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Horsley in the case of Mary Lou Campbell, et al., 
v. C. H. Elle Construction Company, et al. 


(d) The instrument attached hereto and marked 
Exhibit “d,’’ designated as Verdict in the case of 
Mary Lou Campbell, et al., v. C. H. Elle Construe 
tion Company, et al. 


(e) The instrument attached hereto and marked 
Exhibit “E,’’ designated as Judgment on Verdict in 
the case of Mary Lou Campbell, et al., v. C. H. Eile 
Construction Company, et al. 


(f) The instrument attached hereto and marked 
Exhibit “F,’’ designated as ‘‘Order,’’ which in truth 
and in fact is a Judgment signed by Henry Me 
Quade, District Judge, granting judgment in favor 
of William F. Gagon in the case of Mary Low 
Campbell et al. v. C. H. Elle Construction Com- 
pany, et al. 

(¢) The instrument attached hereto and marked! 
Exhibit ‘‘G,’’ designated as Satisfaction of Judg= 
ment in the case of Mary Lou Campbell, et al. 
v. C. H. Elle Construction Company, et al. 

(h) The two imsurance policies, one issued by the 
St. Paul-Mercury Indemnity Company, being Pol- 
icy 6210145, together with riders and endorsements; 
also Standard Combined Automobile Insurance Pol- 
icy, U. I. 5189738, issued by the defendant herein 
William 8. Gagon, Soda Springs, Idaho; or copies 
of the respective insurance policies; such policies 
handed to the Court with this Stipulation and being) 
copies of the policies issued by the respective com 
panies. 
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That the instrument designated as 8.R. 21, a copy 
of which has heretofore been attached to Plaintiffs’ 
Additional Request for Admission, is a copy of the 
instrument on file with the Commissioner of Law 
Enforcement, State of Idaho, and there is no objec- 
tion on the grounds of its identification to the same 
being admitted as an Exhibit in this action, all 
other objections however, are reserved by the de- 
fendant and will be set forth in its brief. 


Jil 

The following is admitted: 

(a) That the judgment in the case of Mary Lou 
Campbell, et al., v. C. H. Elle Construction Com- 
pany, et al., was paid by the St. Paul-Mereury 
Indemnity Company on behalf of the C. H. Elle 
Construction Company, all in accordance with the 
allegations of paragraph XII of Plaintiffs’ 
Amended and Supplemental Complaint. 

(b) Payment of costs advanced and attorney’s 
fees to Merrill G Merrill, Attorneys at Law, Poea- 
tello, Idaho, who acted as the attorneys for the 
C. H. Elle Construction Company and M. Burke 
Horsley and Max Larsen, in the ease of Mary Lou 
Campbell et al. v. C. H. Elle Construction Com- 
pany, the amounts paid being $1500.00 for attor- 
neys’ fees and $139.53 for costs advanced, per at- 
tached statement. 

LRG 
- It Is Further Stipulated that there be admitted 
in evidence all Requests for Admissions and Replies 
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to Requests for Admissions heretofore filed by the 
respective parties herein, reserving, however, all 
rights to objection to the evidence contained 
therein, which said objections, if any, are to he 
made in the briefs of the respective parties to be 
hereinafter filed. 

ve 

It Is Further Stipulated that each of the parties 
hereto reserves a right to urge in briefs all motions 
filed to said pleadings. 

VI. 

That the Depositions heretofore taken of Jessie 
Gagon, Wilham 8S. Gagon and M. Burke Horsley 
and C. H. Elle be published and considered by the 
Cowrt as evidence to the same extent as if said tes- 
timony was adduced during the trial, reserving the 
right, however, to object to evidence contained in 
said Depositions as to its relevancy, competency and 
materiality, said objections if any, to be made in the 
Briefs of the respective parties to be hereinafter 
filed. 

VII. 

That in the event the Court requests further and 
additional information, the same will be furnished 
by the parties by a stipulation or deposition. 


SACU 
That the above entitled cause be herewith sub- 
mitted to the Court for decision upon the files, rec- 
ord, this Stipulation, and the Depositions noted in 
Paragraph VI above. 
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Dated this 7th day of January, 1997. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs. 
/s/ O. R. BAUM, 
Povey VY. IRON N, 
/3/ BEN PETERSON, 
Attorneys for Defendant. 


RSE ae” 


In the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the 
County of Bannock 


MARY LOU CAMPBELL, and TERRILL RAY 
CAMPBELL and CURTIS HOWARD 
CAMPBELL, Minors, by their Guardian Ad 
Litem, MARY LOU CAMPBELL, 

Plaintiffs, 
VS. 


C. H. ELLE CONSTRUCTION CO., a corpora- 
tion, M. BURKE HORSLEY, MAX LAR- 
SEN, and W. 8S. GAGON, Defendants. 


SECOND AMENDED COMPLAINT 
The plaintiffs complain and for cause of action 
against defendants, allege: 


ie 
That the plaintiff, Terrill] Ray Campbell, is a 
minor of the age of six years; that Curtis Howard 
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Campbell is a minor of the age of two years; that 
on February 28, 1955, Mary Lou Campbell was 
duly appointed Guardian Ad Litem of said Minor 
children. 
1BG 

That at all times herein mentioned, Plaintiff 
Mary Lou Campbell and Arnold Campbell, now 
deceased, were husband and wife; that Mary Lou 
Campbell is the surviving widow of Arnold Camp- 
bell, deceased, and that Terrell Ray Campbell and 
Curtis Howard Campbell are the sole surviving 
children of the marriage of Mary Lou Campbell 
and Arnold Campbell, deceased, that said plaintiffs 
are the sole surviving heirs of Arnold Campbell. 


IIT. 
That the Defendant, C. H. Elle Construction 
Company is an Idaho corporation with principal 
place of business at Pocatello, Idaho. 


Le 
That at all times mentioned herein, defendant, 
Wilham 8. Gagon, was the owner of a 1954 Chev- 
rolet truck, bearing 1954 Tdaho license, 3C-1010; 
that at such times the defendants, M. Burke Hors- 
lev and Max Larsen, were operating such truck 
with the peymission and consent. of the owner, Wil- 
ham 8. Gagon. 
va 
That defendants, M. Burke Horsley and Max 
Larsen were residents of the State of Idaho, and on 
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the 22nd day of August, 1954, were engaged as 
agents, servants or employees of the C. H. Elle 
Construction Company, and were at all times herein 
mentioned acting as such within the course and 
scope of their employment, in and were conveying 
on said truck a certain Scoopmobile, the property 
of defendant, C. H. Elle Construction Co. for use 
on a street and improvement contract then being 
carried out by said company. 


woke 

That on the 22nd day of August, 1954, at approx- 
imately 7:35 p.m. and when it was dark, the defend- 
ant, M. Burke Horsley was driving and Max Larsen 
was riding, giving suggestions and directions and 
participating in the operation of the Chevrolet 
truck traveling in an easterly direction on U.S. 
Highway 30, North, at a point approximately 214 
miles west of Soda Springs, Caribou County, Idaho. 


VIT. 

That at such time and place, the deceased Arnold 
Campbell was riding in and driving his automobile 
in a westerly direction on U. 8. Highway 30, North, 
approximately 214 miles west of Soda Springs, 
Idaho, in Caribou County. That at such time and 
place the Chevrolet truck was negligently operated 
in such fashion that the truck was caused to collide 
with the sedan in which Arnold Campbell was rid- 
ing; that the injuries hereinafter set forth were 
caused solely and proximately by reason of the neg- 
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ligence, carelessness and recklessness of the defend- 
ants and each of them in one or more of the follow- 
ing particulars: 

a. In operating and permitting the operation of 
such truck, at 40 to 50 miles per hour, a speed 
ereater than was reasonable and proper in view of 
the traffic, condition, surface and width of the road 
and particularly in view of the heavy scoopmobile 
then being carried by the truck at such time and 
place; 


b. In operating and permitting the operation of 
the Chevrolet truck at such speed and in such man- 
ner as to endanger the hfe, limb and property of 
Arnold Camphell, deceased ; 


e. In driving or causing to be driven the said 
truck, or permitting it upon the left half of the 
highway ; 

d. In failing to give to the decedent, Arnold 
Campbell, at least one-half of the main traveled 
portion of the roadway as the vehicles approached 
from opposite directions; 

e. In driving and permitting the operation of 
said truck at a time when it had been loaded by 
defendants Horsley and Larsen with a heavy scoop- 
mobile which had not been firmly and properly 
secured in the bed of said truck. 

That such negligence on the part of the defend- 
ants and each of them caused said truck to run 
into, collide with, and crush the automobile being 
driven by Arnold Campbell. 
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That by reason of such negligence of the defend- 
ants and each of them and as a direct and proxi- 
mate result thereof, Arnold Campbell suffered a 
deep cut on the left eye below the bone, two broken 
ribs, dislocation of the left leg at the hips, crushed 
chest, a bruise of the head and other injuries which 
eaused Arnold Campbell to die (illegible). 


IX. 

That directly and proximately by reason of care- 
lessness and negligence of defendants and each of 
them, and as a direct and proximate result thereof, 
plaintiffs have been deprived of the companionship, 
support, society, aid and comfort of their husband 
and father, all to their further damage in the sum 
of $100,000.00. 


Second Cause of Action 

Plaintiffs replead all of the allegations contained 
in Paragraphs I through VIII of the First. Cause 
of Action and refer to and incorporate the same in 
this cause of action as fully as though herem re- 
pleaded. 

if 

That directly and proximately by reason of the 
carelessness, and negligence of the defendants and 
each of them, plaintiff, Mary Lou Campbell, has 
been further damaged in that Mary Lou Campbell 
was compelled to and did incur indebtedness in the 
sum of $780.00 for funeral and burial expenses of 
Arnold Campbell, and the further sum of $116.45 
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for medical and hospital expenses in connection 
with the hospitalization and treatment of Arnold 
Campbell, following the accident, and prior to his 
death. 
Third Cause of Action 

Plaintiffs re-plead all of the allegations contained 
in Paragraphs I through VII of the First Cause of 
Action and refer to and incorporate the same in 
this cause of action as though they were again fully 
set forth herein. 

IL, 

That by reason of the collision heretofore men- 
tioned, the automobile belonging to the plaintiff, 
Mary Lou Campbell, and the deceased, Arnold 
Campbell, was so badly wrecked and damaged that 
it could not be restored or repaired; that the rea- 
sonable value of such automobile immediately prior 
to the collision was $1,750.00. That the reasonable 
value thereof immediately following the collision 
was $130.00; that directly and proximately as a re- 
sult of the negligence and carelessness of the de- 
fendants as aforesaid, plaintiff, Mary Lou Camp- 
bell, has been further damaged in the sum of 
$1,620.00. 

Wherefore, Plaintiffs pray judgment against the 
defendants and each of them as follows: 

1. For the sum of $100,000.00 damages on the 
first cause of action. 

2. I*or the sum of $896.45 on the second cause of 
action. 

3. For the further sum of $1,620.00 on the third 
cause of action. 
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4. For costs of suit. 

55. For all other and further relief as to the 
court may seem just and proper and for all general 
relief. 

GEE & HARGRAVES, 
/s/ By MERRILL K. GEE, 
Attorneys for Plaintiffs. 
Duly Verified. 


Acknowledgment of Service Attached. 


[Endorsed]: Second Amended Complaint Filed 
August 16, 1955. 


EXHIBIT ‘“‘B”’ 
[Title of District Court and Cause No. 18915. | 


ANSWER OF DEFENDANT, W. 8S. GAGON 


Comes now the defendant, W. 8. Gagon, and as 
and for his answer to the second amended com- 
plaint of the said plaintiffs, alleges, affirms, admits 
and denies as follows: 

alle 

Defendant denies each and every allegation in 
said Second Amended Complaint contained, save 
and except those allegations hereinafter specifically 
admitted or modified. 

dial. 

Answering paragraph I of said second amended 
complaint your answering defendant admits that 
on February 28, 1955, Mary Lou Campbell was 
duly appointed guardian ad litem, but states that 
he has not sufficient information in reference to the 
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other allegations in said paragraph upon which to 
base an affirmation or denial and therefore denies 
the same. 
TN 

Answering paragraph IT of said second amended 
complaint your answering defendant states that he 
has not sufficient information upon which to base 
an affirmation or denial upon the matters therein 
contained and therefore denies the same. 


IV 
aswering paragraph ILI of said second amended 
complaint your answering defendant admits the 
same. 
V. 

Answering paragraph IV of said second amended 
complaint your answering defendant admits that he 
was the owner of a 1954 Chevrolet truck, bearing 
license 3C-1010, but denies the remaining part of 
said paragraph, to wit, the following: 

‘‘that at such times the defendants, M. Burke 
Horsley and Max Larsen, were operating such 
truck with the permission and consent of the 
owner, William 8. Gagon.’’ 


VI. 

Answering paragraph V of said second amended 
complaint your answering defendant states that he 
has not sufficient information upon which to base 
an affirmation or denial of the same and therefore 
denies the allegations therein contained. 
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Answering paragraph VI of said second amended 
complaint your answering defendant denies each 
and every allegation therein contained but states 
that he has been advised that M. Burke Horsley 
was, on the 22nd day of August, 1954, driving the 
Chevrolet truck referred to in said paragraph. 


Webbe. 
Answering paragraph VII of said second 
amended complaint your answering defendant de- 
nies each and every allegation therein contained. 


ix 

Answering paragraph VIII of said second 
amended complaint your answering defendant de- 
nies each and every allegation therein contained 
but states that the said Arnold Campbell received 
an injury in an automobile accident but as to the 
extent of said injury your answering defendant has 
not sufficient information upon which to base an 
affirmation or denial and therefore denies the same. 


xe 
Answering paragraph IX of said second amended 
complaint your answering defendant denies cach 
and every allegation therein contained. 


Answer to Second Cause of Action 
Plaintiffs having adopted paragraphs I through 
VITT of their first cause of action as paragraphs I 


162 CU. H. Lule Construction Co., et al. vs. 


Exhibit ‘‘B”—(Continued) 
through VIIT of their second cause of action, your 
answering defendant adopts paragraphs I through 
IX of his answer to plaintiffs’ paragraphs I 
through VIII of their first cause of action as his 
answer to the adopted paragraphs I through VIII 
of plaintiffs’ second cause of action, and further 
alleges: 
IS 

Answering paragraph I, so termed in the said 
second cause of action, your answering defendant 
states that he has no information upon which to 
base an affirmation or denial thereof and therefore 
demies the same. 


Answer to Third Cause of Action 

Plaintiffs having adopted paragraphs I through 
VII of their first cause of action as paragraphs I 
through VII of their third cause of action, your 
answering defendant adopts paragraphs I through 
VIII of his answer to plaintiffs’ paragraphs I 
through VII of their first cause of action as his 
answer to the adopted paragraphs I through VII of 
plaintiffs’ third cause of action and further alleges: 


TX. 
Answering paragraph I, so termed in the said 
third cause of action, your answering defendant de- 
nies the allegations therein contained. 


First Affirmative Defense 
Further answering said second amended com- 
plaint and as a first affirmative defense thereto your 
answering defendant states: 


Western Casualty and Surety Co. 163 
Exhibit ‘*B”—(Continued) 
I. 


That the said Arnold Campbell, he being the hus- 
band of Mary Lou Campbell, did not exercise ordi- 
nary care, caution or prudence in the premises to 
avoid said accident, and the resulting injuries, if 
any, complained of were directly and proximately 
contributed to and caused by the fault, carelessness 
and negligence of the said Arnold Campbell in the 
premises, and the fault, carelessness and negligence 
of the said Arnold Campbell contributed to and 
caused whatever injuries the said Arnold Campbell 
received, and that such fault, negligence and care- 
lessness of the said Arnold Campbell was and is 
imputed to the plaintiff, Mary Lou Campbell, she 
being the surviving spouse of said Arnold Camp- 
bell, deceased. 

ale 


That the said Arnold Campbell, he being the hus- 
band of Mary Lou Campbell, did not exercise ordi- 
nary care, caution or prudence in the premises to 
avoid said accident, and the resulting injuries, if 
any, complained of were directly and proximately 
contributed to and caused by the fault, carelessness 
and negligence of the said Arnold Campbell in the 
premises, and the fault, carelessness and negligence 
of the said Arnold Campbell were the sole causes 
of whatever injuries the said Arnold Campbell re- 
ceived, and that such fault, negligence and careless- 
ness of the said Arnold Campbell was and is im- 
puted to the plaintiff, Mary Lou Campbell, she 
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being the surviving spouse of said Arnold Camp- 
bell, deceased. 


Second Affirmative Defense 
Further answering said second amended com- 
plaint and as a second affirmative defense thereto 
your answering defendant states: 


I. 

That the said Arnold Campbell, he being the de- 
ceased father of Terrell Ray Campbell and Curtis 
Howard Campbell, being minors, and being mem- 
bers of the honsehold of Arnold Campbell and 
Mary Lou Campbell, did not exercise ordinary care, 
caution or prudence in the premises to avoid said 
accident, and the resulting injuries, if any, com- 
plained of were directly and proximately contribu- 
ted to and caused by the fault, carelessness and 
neghgence of the said Arnold Campbell in the 
premises, and the fault, carelessness and negligence 
of the said Arnold Campbell contributed to and 
caused whatever injuries the said Arnold Campbell 
received, and that such fault, negligence and eare- 
lessness of the said Arnold Campbell was and is 
imputed to the plaintiffs, Mary Lou Campbell, as 
guardian ad litem for Terrell Ray Camphell and 
Curtis Howard Campbell; and likewise is imputed 
to Curtis Howard Campbell and Terrell Ray Camp- 
bell, and each of them. 


ale 
That the said Arnold Campbell, he being the de- 
ecased father of Terrell Ray Campbell and Curtis 
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Howard Campbell, being minors, and being mem- 
bers of the household of Arnold Campbell and 
Mary Lou Campbell, did not exercise ordinary 
care, caution or prudence in the premises to avoid 
said accident, and the resulting injuries, if any, 
complained of were directly and proximately con- 
tributed to and caused by the fault, carelessness and 
negligence of the said Arnold Campbell in the 
premises, and the fault, carelessness and negligence 
of the said Arnold Campbell were the sole causes 
of whatever injuries the said Arnold Campbell re- 
ecived, and that such fault, negligence and careless- 
ness of the said Arnold Campbell was and is im- 
puted to the plaintiffs, Mary Lou Campbell, as guar- 
dian ad litem for Terrell Ray Campbell and Curtis 
Howard Campbell, and likewise is imputed to Mary 
Lou Campbell, Curtis Howard Campbell and Ter- 
rell Ray Campbell, and each of them. 


Third Affirmative Defense 
Further answering said second amended com- 
plaint and as a third affirmative defense thereto 
your answering defendant states: 


AN 
That he is the owner of the truck described in 
paragraph IV of said second amended complaint, 
and that he has no responsibility or liability what- 
ever in the matter, but that in the event the court 
should find that there was some liability on his part 
by his being the owner of such truck, that such Jia- 
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bility could not exceed the sum of $5,000.00 insofar 
as the matters and things referred to in said first 
cause of action; and not to exceed the sum of 
$1,000.00 by reason of the matters and things set 
forth in the said third cause of action. That as here- 
tofore stated, your answering defendant alleges that 
he is in nowise responsible, or was he in anywise 
negligent in the matter, and he again asserts that 
he has no lability and should be dismissed from 
Siem Suit. 


Wherefore, defendant having fully answered 
prays that he be dismissed with his costs and that 
plaintiffs take nothing by reason of their second 
amended complaint. 


/s/ O. R. BAUM, 
/s/ RUBY Y. BROWN, 
/s/ ISAAC McDOUGAL, 
Attorneys for the Defendant, 
W. SoGacon: 
Duly Verified. 


[Endorsed]: Answer. Filed Oct. 1, 1955. 


EXHIBUT we 
[Title of District Court and Cause. ] 
ANSWER OF DEFENDANT, C. H. ELLE 
CONSTRUCTION COMPANY 


Comes now the defendant, C. H. Elle Construc- 
tion Company, a corporation, and as its Answer to 
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the Second Amended Complaint of the plaintiffs 
admits, denies and alleges as follows: 


te 

Defendant, C. H. Elle Construction Company, 
denies each and every allegation in said Second 
Amended Complaint not hereinafter specifically ad-— 
mitted. 

i. 

Answering Paragraph I of said Second Amended 
Complaint, this answering defendant admits that on 
Hebruary 28, 1955, Mary Lou Campbell was duly 
appointed guardian ad litem, but states that it does 
not have any information or belief upon which to 
form an Answer and upon the ground denies each 
and every other allegation in said paragraph. 


LIT. 

Answering Paragraph II of said Second 
Amended Complaint, this answering defendant. al- 
leges that it has no information or belief to suffi- 
ciently form an Answer and upon this ground de- 
nies each and every allegation in said paragraph. 


IV. 

This defendant admits the allegations contained 
in Paragraph ITI of said Second Amended Com- 
plaint. 

V. 

Answering Paragraph IV of said Second 
Amended Complaint, this answering defendant ad- 
mits that William 8S. Gagon was the owner of a 
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1954 Chevrolet truck bearing 1954 Idaho license 
plates 3C -1010, but denies each and every other 
allegation contained in said paragraph. 


Nair 

Answering Paragraph V_ of said Second 
Amended Complaint, this answering defendant ad- 
mits that M. Burke Horsley was a resident of the 
State of Idaho on the 22nd day of August, 1954 and 
was engaged as agent and servant of this defendant 
and was conveying on a truck a certain scoopmo- 
bile, property of this defendant, but this answering 
defendant denies each and every other allegation 
contained in said paragraph. 


VII. 

Answering Paragraph VI of said Second 
Amended Complaint, this answering defendant ad- 
mits that on the 22nd day of August, 1954, 
M. Burke Horsley was driving a Chevrolet truck 
Hast on U. 8. Highway 30 at a point approximately 
214 miles West of Soda Springs, Idaho, but denies 
each and every other allegation contained in said 
paragraph. 

VIL. 

This answering defendant denies each and every 
allegation contained in Paragraph VII of said 
second Amended Complaint. 


Oe 
Answering Paragraph VIII of said Second 
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Amended Complaint, this answering defendant de- 
nies each and every allegation therein contained, 
but in this regard states that the said Arnold 
Campbell received injuries in an automobile acei- 
dent, but that this answering defendant has no 
information or belief sufficient to form an Answer 
as to the extent of said injuries and upon that 
ground denies the same. 


xs 
This answering defendant denies the allegations 
contained in Paragraph IX of said Second 
Amended Complaint. 


Answer to Second Cause of Action 
Answering said Second Cause of Action, this 
answering defendant adopts Paragraph I through 
X of its Answer to Paragraph I through IX con- 
tained in plaintiffs’ First Cause of Action as its 
Answer to the Paragraphs I through VIII of 
plaintiffs’ First Cause of Action referred to and 

incorporated in said Second Cause of Action. 


ele 
Answering the paragraph designated as I of said 
Second Cause of Action of said Second Amended 
Complaint, this answering defendant denies each 
and every allegation contained therein. 


Answer to Third Cause of Action 
Answering said Third Cause of Action, this an- 
swering defendant adopts Paragraph I through X 
of its Answer to Paragraph I through IX con- 
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tained in plaintiffs’ First Cause of Action as its 
Answer to the Paragraphs I through VIII of 
plaintiffs’ First Cause of Action referred to and 
incorporated in said Third Cause of Action. 


xale 
Answering the paragraph designated as I of said 
Third Cause of Action of said Second Amended 
Complaint, this answering defendant denies each 
and every allegation contained therein. 


First Affirmative Defense 

Further answering said Second Amended Com- 
plaint and as a first affirmative defense to all counts 
therein, this answering defendant alleges that at the 
time and place alleged in said Second Amended 
Complaint the said Arnold Campbell drove and 
operated his automobile in a negligent and careless 
manner and without ordinary caution or prudence 
to avoid said accident and the resulting injuries, 
if any, complained, were directly and proximately 
caused by the earelessness and neglhgence of the 
said Arnold Campbell which said carelessness and 
neghgence is imputed to the plaintiff, Mary Lou 
Campbell, she being the surviving spouse of Arnold 
Campbell and this answering defendant relies upon 
the negligence of Arnold Campbell as a defense 
hereto. 

Second Affirmative Defense 

Further answering said Second Amended Com- 

plaint and as a second affirmative defense to all 
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counts therein, this answering defendant alleges 
that at the time and place alleged in said Second 
Amended Complaint the said Arnold Campbell 
drove and operated his automobile in a negligent 
and careless manner and without ordinary caution 
or prudence to avoid said accident, and the result- 
ing injuries, if any, complained of, were directly 
and proximately caused by the carelessness and 
negligence of the said Arnold Campbell which said 
earelessness and negligence is imputed to the said 
Terrell Ray Campbell and Curtis Howard Camp- 
bell, minors, they being the surviving children of 
the said Arnold Campbell, and this defendant relies 
upon the said negligence of Arnold Campbell as a 
defense herein. 


Wherefore, this answering defendant having 
fully answered said Second Amended Complaint, 
prays that it be dismissed with its costs and that 
plaintiffs take nothing by reason of their Second 
Amended Complaint. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for defendant, C. H. 


Elle Construction Company. 
Duly Verified. 


Acknowledgment of Service Attached. 
[Endorsed]: Answer. Filed Oct. 3, 1955. 


ie C. Hf. Bile Construction C'o., et ab. vs. 
EXHIBIT “C-1” 
[litle of District Court and Cause. ] 


ANSWER OF DEFENDANT, 
M. BURKE HORSLEY 


Comes now the defendant, M. Burke Horsley, and 
as his Answer to the Second Amended Complaint 
of the plaintiffs admits, denies and alleges as fol- 
lows: 

alt 

Defendant, M. Burke Horsley, denies each and 
every allegation in said Second Amended Complaint 
not hereinafter specifically admitted. 


JI. 

Answering Paragraph I of said Second Amended 
Complaint, this answering defendant admits that on 
February 28, 1955, Mary Lou Campbell was duly 
appointed guardian ad litem, but states that he does 
not have any information or belief upon which to 
form an Answer and upon the ground denies each 
and every other allegation in said paragraph. 


IGT. 

Answering Paragraph II of said Second 
Amended Complaint this answering defendant al- 
leges that he has no information or belief to suffi- 
ciently form an Answer and upon this ground de- 
nies each and every allegation in said paragraph. 


IV. 
This defendant admits the allegations contained 
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in Paragraph IJI of said Second Amended Com- 
plaint. 
Va 

Answering Paragraph IV of said Second 
Amended Complaint, this answering defendant ad- 
mits that William 8. Gagon was the owner of a 
1954 Chevrolet truck bearing 1954 Idaho license 
plates 3C-1010, but denies each and every other alle- 
gation contained in said paragraph. 


Vi, 

Answering Paragraph V_ of said Second 
Amended Complaint, this answering defendant ad- 
mits that he was a resident of the state of Idaho 
and on the 22nd day of August, 1954, was acting as 
agent and servant of C. H. Elle Construction Com- 
pany and was conveying a certain scoopmobile, the 
property of C. H. Eile Construction Company, but 
denies each and every other allegation contained in 
said paragraph. 

Vale 

Answering Paragraph VI of said Second 
Amended Complaint, this answering defendant ad- 
mits that on the 22nd day of August, 1954, he was 
driving a Chevrolet truck traveling in an Easterly 
direction on U. 8. Highway 30 North at a point 
approximately 2144 miles West of Soda Springs, 
Idaho, but denies each and every other allegation 
contained in said paragraph. 


VITt. 


This answering defendant denies each and every 
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allegation contained in Paragraph VII of said 
Second Amended Complaint. 


LSS 
Answering Paragraph VIII of said Second 
Amended Complaint, this answering defendant de- 
nies each and every allegation therein contained, 
but in this regard states that the said Arnold Camp- 
bell received injuries in an automobile accident, but 
that this answering defendant has no information 
or belief sufficient to form an Answer as to the ex- 
tent of said injuries and upon that ground denies 
the same. 
wa, 
This answering defendant denies the allegations 
contained in Paragraph IX of said Second 
Amended Complaint. 


Answer to Second Cause of Action 

Answering said Second Cause of Action, this an- 
swering defendant adopts Paragraphs I through X 
of his Answer to Paragraphs I through IX e¢on- 
tained in Plaintiffs’ First. Cause of Action as his 
answer to the Paragraphs I through VIII of plain- 
tiffs’ First Cause of Action referred to and incor- 
porated in said Second Cause of Action. 


XI. 

Answering the paragraph designated as I of said 
Second Cause of Action of said Second Amended 
Complaint, this answering defendant denies each 
and every allegation contained therein. 
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Answer to Third Cause of Action 
Answering said Third Cause of Action, this an- 
swering defendant adopts Paragraphs f through X 
of his Answer to Paragraphs 1 through LX con- 
tained in plaintiffs’ First Cause of Action as his 
Answer to the Paragraphs I through VIII of 
plaintiffs’ First Cause of Action referred to and 

incorporated in said Third Cause of Action. 


B.S F 
Answering the paragraph designated as I of said 
Third Cause of Action of said Second Amended 
Complaint, this answering defendant denies each 
and every allegation contained therein. 


First Affirmative Defense 

Further answering said Second Amended Com- 
plaint and as a first affirmative defense to all 
counts therein, this answering defendant alleges 
that at the time and place alleged in said Second 
Amended Complaint the said Arnold Campbell 
drove and operated his automobile in a negligent 
and careless manner and without ordinary caution 
or prudence to avoid said accident and the result- 
ing Injuries, if any, complained of, were directly 
and proximately caused by the carelessness and 
negligence of the said Arnold Campbell which said 
carelessness and negligence is imputed to the plain- 
tiff, Mary Lou Campbell, she being the surviving 
spouse of Arnold Campbell and this answering de- 
fendant relies upon the negligence of Arnold Camp- 
bell as a defense hereto. 
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Second Affirmative Defense 
Further answering said Second Amended Com- 
plaint and as a second affirmative defense to all 
counts therein, this answering defendant alleges 
that at the time and place alleged in said Second 
Amended Complaint the said Arnold Campbell 
drove and operated his automobile in a negligent 
and careless manner and without erdinary caution 
or prudence to avoid said accident, and the result- 
ing injuries, if any, complained of, were directly 
and proximately caused by the carelessness and 
negligence of said Arnold Campbell which said 
carelessness and negligence is tmputed to the said 
Terrell Ray Campbell and Curtis Howard Camp- 
bell, minors, they being the surviving children of 
the said Arnold Campbell, and this defendant relies 
upon the said neglgence of Arnold Campbell as a 
defense herein. 


Wherefore, this answering defendant having 
fully answered said Second Amended Complaint, 
prays that he be dismissed with his costs and that 
plaintiffs take nothing by reason of their Second 
Amended Complaint. 


MERRILL & MERRILL, 
/s/ By WESLEY F. MERRILL, 
Attorneys for defendant, 
M. Burke Horsley. 
Duly Verified. 


Acknowledgment of Service Attached. 
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[Title of District Court and Cause No. 18915.] 


VERDICT 
We, the Jury in the above entitled cause, find for 
the plaintiffs and against the defendants, C. H. Elle 
Construction Company, a corporation, and M. 
Burke Horsley, and assess plaintiffs’ damages in 
the sum of $15,000. 
/3s/ HENRY HALES, 
Foreman. 
[Endorsed]: Verdict. Filed Dec. 23, 1955. 


JOp Teller hit yal. 


Tn the District Court of the Fifth Judicial District 
of the State of Idaho, m and for the 
County of Bannock 


No. 18915 


MARY LOU CAMPBELL, and TERRELL RAY 
CAMPBELL, and HOWARD CAMPBELL, 
Minors, by their Guardian Ad Litem, MARY 
LOU CAMPBELL, Plaintiffs, 


VS, 


C. H. ELLE CONSTRUCTION COMPANY, a 
corporation, M. BURKE HORSLEY and 
W. S. GAGON, Defendants. 


JUDGMENT ON VERDICT 
This Cause came on regularly for trial. The said 
parties appeared by thei attorneys. A jury of 
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twelve persons was regularly empaneled and 
sworn to try said cause. Witnesses on the pait of 
Plaintiff and Defendant were sworn and examined. 
After hearing evidence, the argument of Counsel 
and instructions of the Court, the Jury retired to 
consider their verdict, and subsequently returned 
into Court, and being called, answered to their 
names and say they find a verdict for the Plaintiffs 
and against the defendants, C. H. Elle Construction 
Company, a corporation, and M. Burke Horsley, 
and assess plaintiffs’ damages in the sum of $15,- 
000.00.—Henry Hales, Foreman. 


Wherefore, by virtue of the law and by reason of 
the premises aforesaid, it is ordered, adjudged and 
decreed that said Plaintiffs, Mary Lou Campbell 
and Terrell Ray Campbell, and Howard Campbell, 
minors, by their Guardian Ad Litem Mary Lou 
Campbell have and recover from said Defendants, 
C. H. Elle Construction Company, a corporation, 
and M. Burke Horsley the sum of Fifteen Thou- 
sand and No/100 ($15,000.00) Dollars, with interest 
thereon at the rate of 6 per cent per annum from 
the date hereof until paid, together with said 
costs and disbursement incurred in this action, 
amounting to the sum of Three Hundred Seventy- 
one and 40/100 ($371.40) Dollars. 

Judgment rendered December 24th, A.D. 1955. 

/s/ SARAH DEVANEY, 
Clerk of the District Court. 

[Endorsed]: Judgment. Filed Dec. 24, 1955. 
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[Note: Exhibit F ‘‘Order’’ is the same as 
set out at pages 40-41. ] 


PPxeEpR mG? 
[Title of District Court and Cause. | 


SATISFACTION OF JUDGMENT 

For and in Consideration of the sum of Fifteen 
Thousand Three Hundred and Seventy One and 
40/100 Dollars ($15,371.40) cash, lawful money of 
the United States, and the further consideration of 
the defendants, C. H. Elle Construction Company, 
a corporation, and M. Burke Horsley waiving their 
legal right to appeal said cause to the Supreme 
Court of the State of Idaho, and other valuable 
consideration, paid by and on behalf of the defend- 
ants C. H. Elle Construction Company, a corpora- 
tion, and M. Burke Horsley, the receipt of all of 
which is hereby acknowledged, the undersigned, 
Mary Lou Campbell and Mary Lou Campbell, 
Guardian Ad Litem of Terrell Ray Campbell and 
Curtis Howard Campbell, Minors, and their attor- 
neys of record, hereby acknowledge full and com- 
plete satisfaction and discharge of that certain 
judgment made and entered in the Distmet Court 
of the Fifth Judicial District of the State of Idaho, 
in and for the County of Bannock, on the 23rd day 
of December, 1955 in favor of the above named 
plaintiffs and against the defendants C. H. Elle 
Construction Company, a corporation, and M. 
Burke Horsley, which said judgement is recorded in 
Book 20 of Judgments at Page 98, of the records 
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of Bannock County, State of Idaho, and that said 
judgment shall hereafter be held for naught, and 
that the payment reeeived by the undersigned shall 
operate as a full payment and settlement of said 
judgment, including principal, interest, and costs. 


That the Clerk of the above entitled Court is 
hereby authorized and directed to enter full and 
complete satisfaction of record, and discharge said 
judgment and the whole thereof. 


Dated this 18th day of April, 1956. 


/s/ MARY LOU CAMPBELL, 
/s/ MARY LOU CAMPBELL, 
Guardian Ad Litem of Terrell Ray Campbell and 
Curtis Howard Campbell, Minors. 


GEE & HARGRAVES, 
/s/ By MERRILL K. GEE, 
Attorneys of Record of the 
above named parties. 
Duly Verified. 


[indorsed]: Satisfaction of Judgment. Filed 
June 13, 1956. 
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Poeatello, Idaho, January 6, 1956 
St. Paul-Mereury Indemnity Company 
200 Mills Building 
San Francisco 6, California 


Attention: Mr. J. B. Wallace 


In Account With 
MERRILL & MERRILL 
Attorneys at Law 
Pocatello, Idaho 


Re: Campbell v. C. H. Elle Construction Co. et al. 


Costs Advanced: 


Filing appearances for C. H. Elle, M. 
Burke Horsley and Max Larson. .$ 15.00 


Long Distance Telephone Calls: 


ieee oda Springs .............; 83 
eee vjoan E'rancisco ............ 3.03 
12-14-55 Soda Springs ............. 1.43 
12-14-55 Montpelier ............... 99 
12-22-55 Montpelier ............... 17 
12-30-55 San Francisco ............ 6.45 
Ucleamamn topSan Hrancisco......... 1.43 


Witness Fees: 
Mark Wilson, travel 200 miles 4 days 


A 2) a 62.00 
Wilham Meccico, travel 75 miles 3 

os 006 68) rn PN) 
Henry Parker, travel 1 mile, 3 days 

Peet... Ws. ok... cee 9,25 
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assumed under contract) 1. Bodily Injury to or 
sickness, disease or death of any employee of the 
named Insured while engaged in the employment of 
the Insured, other than domestic employees with 
respect to the operation, maintenance, or repair of 
an automobile.” 

At the time of the accident, August 22, 1954, both 
of these policies were in full force and effect. On 
that date, M. Burke Horsley, an employee of Elle 
Construction Company, one of the Plaintiffs herein, 
went to the home of Wm. S. Gagon, the named In- 
sured under the Western policy, and made arrange- 
ments with Gagon’s wife, Jessie, to ‘“borrow”’ the 
1954 Chevrolet truck covered by the policy. 

While driving this truck, Horsley was involved 
in, an aceident in which a third-party, Arnold 
Camphell, sustained injuries as a result of which he 
died. It is not necessary to go into the facts of that 
accident as Horsley was found to have been negli- 
gent in the trial of the case of Mary Lou Campbell 
and others vs. Elle Construction Company, Horsley 
and Gagon, in the Fifth Judicial District of the 
State of Idaho, in and for Bannock County. Elle 
Construction Company was held liable under the 
doctrine of respondeat superior for Horsley’s neg- 
higent acts committed within the scope of his em- 
ployment. The Judgment in favor of Mrs. Campbell 
was paid by St. Paul-Mercury as Elle Construction 
Company’s insurer, one of the plaintiffs herein. 

Tt should be further noted that Wm. 8. Gagon, 
who was made a party defendant by virtue of the 
idaho statutes, was absolved of negligence, the jury 
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in the state court action bringing in a verdict in 
favor of My. Gagon and against the plaintiffs 
therein. 

This suit was then instituted by St. Paul- 
Mercury, Elle’s insurer, against Western, insurer 
of the truck owned by Gagon, to recover the amount 
paid under the judgment in favor of Mary Lou 
Campbell et al. 

The matter has been presented to the Court on 
stipulation of counsel, which stipulation recites that 
the cause be submitted to the Court for decision 
upon the files, the records, the Stipulation and the 
depositions noted and on file herein. Counsel then 
presented their written briefs and arguments. 

Several questions are presented for the Court’s 
determination, and are as follows: 

First, was Horsley using the vehicle with the per- 
mission of the named insured, thereby making him 
an insured under the Western policy, or as to this 
issue does the doctrine of collateral estoppel apply? 

Second, does the coverage of the policy written by 
Western extend to the use to which the truck was 
put as set forth above, where its policy was desig- 
nated as a commercial policy as defined therein. 

Third, does the filing of an 8.R. 21, under the 
laws of the State of Idaho, by an insurance com- 
pany’s agent, determine the liability of that imsur- 
ance company ? 

Fourth, should the Court determine that the poli- 
cies written by both companies provide coverage, 
which company has primary liability and which has 
secondary ? 
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There are other questions incidental to these, and 
the Court sets these forth merely as the main issues 
involved. 

The first question, as outlined above, must neces- 
sarily be determined at the outset, for if Horsley 
was not an insured under the policy, then Elle Con- 
struction Company was not an insured and there 
would be no Hability on the part of Western. 

It is the opinion of this Court that the verdict in 
the State Court action by which the jury found in 
favor of the insured Gagon, is conclusive as to the 
issue of whether Horsley was driving the vehicle 
with the owner’s permission. By their verdict they 
found that he was not. That finding is conclusive on 
that issue and in that regard this Court need go no 
farther. New York Casualty Co. et al. vs. Superior 
Court in and for City and County of San Fran- 
cisco, 85 P. 2d 965; Maryland Casualty Co. vs. 
Lopopolo, 97 F. 2d 554. 

The Court has fully considered all of the ques- 
tions presented in this matter. However, under the 
decision of the Court a determination of the re- 
maining questions becomes unnecessary and imma- 
terial. 

Counsel for Defendant, Western Casualty and 
Surety Company, may prepare Findings, Conelu- 
sions and Judgment, submitting original to the 
Court and serving a copy on opposing counsel. 


[Endorsed]: Filed Sept. 25, 1957. 
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EXCEPTIONS TO FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND PROPOSED 
AMENDMENTS TO FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


Come now the plaintiffs and except to the Pro- 
posed Findings of Fact and Conclusions of Law 
heretofore submitted by the defendant and further 
submit herewith Proposed Amendments to Find- 
ings of Fact and Conclusions of Law. 


Findings of Fact 
E. 

Plaintiffs except to the Findings of Fact No. II 
upon the grounds and for the reason that the same 
is incomplete. Plaintiffs propose said Paragraph 
II but amended to add to said paragraph IT the 
following: 

“Said policy last referred to also contains the 
following provision: 

‘Other Insurance—No Insuring Agreement hereof 
shall apply to any loss if the Insured is, or would 
be but for the existence of such Insuring Agree- 
ment, insured against such loss under any other 
policy or policies, bond or bonds, except as respects 
any excess beyond the amount which would have 
been payable under any other such policy or poli- 
cies, bond or bonds, had such Insuring Agreement 
not been effective.’ ”’ 

aL 
Plaintiffs except to Proposed Findings of Fact 
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No. Tlf on the grounds that the same is iacecu- 
rate, not supported by the evidence and incom- 
plete. Plaintiffs propose said Paragraph III be 
amended to read as follows: 

“On August 22, 1954, the date of the accident, 
both of the aforementioned policies were in full 
force and effect. On that date, M. Burke Horsley, 
an employee of Elle Construction Company, one of 
the plaintiffs herein, made arrangements to borrow 
the 1954 Chevrolet truck owned by Wilham J. 
Gagon and Jessie Gagon, husband and wife, by re- 
questing the use of said truck from Jessie Gagon; 
that the said M. Burke Horsley went to the Gagon 
Company, a lumber yard, and received the keys to 
said truck from Jessie Gagon; that after the date 
of the accident, the said Gagon Lumber Company 
submitted a bill to Elle Construction Company in 
the amount of $15 for the use of said truck, which 
was paid; that after said accident, the Western 
Casualty and Surety Company, by and through its 
duly authorized agency, filed with the State of 
Idaho a certain document designated as SR-21, 
which said document, under oath, recited that the 
policy of the Western Casualty and Surety Com- 
pany, Fort Scott, Kansas, applied to the operator 
of the vehicle, W. Burke Horsley, Soda Springs, 
Tdaho.”’ 

JO 

Plaintiffs except to Proposed Findings of Fact 
No. V on the grounds that the same is inaceurate, 
not supported hy the evidenee and incomplete. 
Plaintiffs propose said paragraph he amended as 
follows: 
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“William 8. Gagon, who was a defendant in the 
action of Campbell, et al, v. Elle Construction 
Company, Horsley, and Gagon, in the State Court 
of the State of Idaho, having been made a defend- 
ant by virtue of the provisions of Section 49-1004, 
Idaho Code, the imputed negligence statute, se- 
eured a verdict in his favor in the said State Court 
OBON, ¢ 

EN 

Plaintiffs proposed that said Findings of Fact be 
amended to add paragraph No. VII as follows: 

“That the plaintiffs herein paid the Judgment 
in the State Court of the State of Idaho and the 
defendant is required to indemnify said plaintiffs 
in the amount of $13,630.93 plus interest.” 


Conclusions of Law 
Plaintiffs except to the proposed Conclusions of 
Law on the grounds that the same are erroneous, 
not supported by the evidence, and against the law. 
Plaintiffs propose Conclusions of Law as follows: 


Jl. 

M. Burke Horsley, an employee of the plaintiff, 
Elle Construction Company, was using the vehicle 
of William 8. Gagon, with permission, under the 
terms of that certain insurance policy issued by 
Western Casualty and Surety Company, in favor 
of William 8. Gagon, insured. 


Ie 
That the said Elle Construction Company was 
an organization legally responsible for the use of 
the vehicle within the terms of that certain insur- 


190 OC. H. Elle Construction Co., et al. vs. 


ance policy issued by the Western Casualty and 
Surety Company in favor of William 8S. Gagon, 
insured. 

TIT. 

That under the terms of the above described in- 
surance policy, the said M. Burke Horsley and 
Elle Construction Company became also insured, 
and said insurance coverage became the primary 
insurance coverage up to the limits of said policy. 


TW: 
That the use of the vehicle by M. Burke Horsley 
was within the coverage of the policy written by 
Western Casualty and Surety Company. 


We 

That the plaintiffs herein, having paid the Judg- 
ment in the action in the State Court of the State 
of Idaho, are entitled to be indemnified in the 
amount of $13,630.93 plus interest and costs of this 
action. 

Let Judgment enter. 

Respectfully submitted, 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed Jan. 4, 1958. 
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ORDER 


The Defendant, Western Casualty and Surety 
Company, prepared and submitted proposed Find- 
ings of Fact and Conclusions of Law as directed 
by the Court, and the Plaintiffs thereafter filed 
their objections and proposed amendments thereto, 
and 

The Court, having fully considered the same, 
does 

Hereby Order That the proposed Amendments 
and Objections to Findings of Fact and Conclu- 


sions of Law be, and the same are hereby, over- 
ruled. 


Findings of Fact, Conclusions of Law, and Judg- 
ment will be filed as proposed as of this date. 


Dated January 31, 1958. 


/s/ CHASE A. CLARK, 
Chief Judge, U. 8. District 
Court, District of Idaho. 


[Endorsed]: Filed January 31, 1958. 
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In The United States District Court for the 
District of Idaho, Eastern Division 


No. 1916 


C. WH. ELLE CONSTRUCTION CO., a corpora- 
tion, and ST. PAUL-MERCURY INDEM- 
NITY CO., a corporation, Plaintiffs, 


VS. 


WESTERN CASUALTY AND SURETY COM- 
PANY, a corporation, Defendant. 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW AND JUDGMENT 


Findings of Fact 


Ie 

Prior to the accident which gave rise to this 
controversy, Western Casualty and Surety Com- 
pany (hereinafter referred to as Western), defend- 
ant herein, issued its Standard Combined Automo- 
bile Policy to Wm. 8. Gagon, as named insured, 
covering the truek involved. In that policy the 
occupation of the named insured is designated as 
“Lumber Business, builder, hardware dealer, self, 
Soda Springs.’’ Such policy further provided that 
the automobile described therein is to be used as 
“Commercial Class 5CA.” Said policy further pro- 
vided: “The term ‘commercial’ is defined as use 
principally in the business occupation of the named 
insured as stated in Item 1, including occasional 
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use for personal, pleasure, family and other busi- 
ness purposes.”’ 
II. 

The Western Casualty policy further provided 
with respect to the insurance for bodily injury la- 
bility and for property damage liability the un- 
qualified word ‘‘insured”’, includes the named in- 
sured and also includes any person while using the 
automobile and any person or organization legally 
responsible for the use thereof, provided the actual 
use of the automobile is by the named insured or 
with his permission. 

The plaintiff, St. Panl-Mercury and Indemnity 
Company, (hereinafter referred to as St. Paul- 
Mercury), had issued its multiple coverage policy 
to C. H. Elle Construction Company. Section A 
of that policy provides: 

“Bodily Injury Liability (Including Automo- 
bile). The Company agrees to pay on behalf of 
the Insured all sums which the Insured shall be- 
come obligated to pay by reason of the lability un- 
posed upon him by law or contract for damages, 
including damages for care and loss of services, 
because of bodily injury, sickness or disease, in- 
cluding death at any time resulting therefrom, 
sustained by any person or persons.” 

Said policy last referred to also contains the 
following provisions: 

“This Insuring Agreement does not apply * * * 
under Section A (except with respect to lability 
assumed under contract) 1. Bodily Injury to or 
sickness, disease or death of any employee of the 
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named Insured while engaged in the employment 
of the Insured, other than domestic employees with 
respect to the operation, maintenance, or repair of 
an automobile.” 

jal. 

On August 22, 1954, the date of the accident, 
both of the aforementioned poheies were in full 
force and effect. On that date M. Burke Horsley, 
an employee of Elle Construction Company, one 
of the plaintiffs herein, went to the home of Wm. 
S. Gagon, the named insured under the Western 
policy, and borrowed the key to the 1954 Chevrolet 
truck from Jessie Gagon, the wife of Wm. S. 
Gagon, the named insured in the Western policy. 


NE 

While operating this truck, M. Burke Horsley 
was involved in an accident from which Arnold 
Campbell sustained mortal injuries. Suit was 
brought for his death by Mary Lou Campbell, his 
widow, against Elle Construction Company, M. 
Burke Horsley, and Wm. 8S. Gagon, in the Dis- 
trict Court of the Fifth Judicial District of the 
State of Idaho, in and for Bannock County. The 
jury trying said cause returned a verdict against 
Elle Construction Company predicated upon the 
doctrine of respondeat superior for Horsley’s neg- 
ligent operation of the truck in the course of his 
employment. The judgment thus rendered was 
paid by the plaintiff herein, St. Paul-Mereury as 
Elle Construction Company’s insurer. 
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Ne 

Wm. 8. Gagon, who was a defendant in said 
action, as aforementioned, by virtue of the Idaho 
statutes of owner’s liability, obtained a verdict in 
his favor, the jury having found that the truck was 
not being operated with his permission and con- 
sent. 

VI. 

This action is one by St. Paul-Mercury, Elle’s 
insurer, to recover against Western the amount they 
paid for Elle Construction to Mary Lou Campbell, 
et al. 

Hrom the foregoing Findings of Fact, the Court 
does hereby adopt the following 


Conclusions of Law 

That the verdict in the State Court action, above 
referred to, in which the jury found in favor of the 
insured Gagon operates as a ‘final determination of 
the issue concerning the operation of the vehicle 
with the owner’s consent. By such finding the jury 
concluded that M. Burke Horsley was not operating 
the car with the consent of William 8. Gagon, and 
that question having been finaliy decided, such find- 
ing 1s not reviewable by this Court in the instant 
action, and that that determination in the case of 
Mary Lou Campbell vs. C. H. Elle Construction 
Company is final, conclusive, and binding upon the 
parties to this suit. 

Let Judgment Enter. 

The Court having heretofore made its certain Find- 
ings of Fact and adopted certain Conclusions of 
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Law, It Is Ordered that plaintiffs take nothing by 
virtue of their Amended Complaint, and that the 
action be dismissed, the defendant being awarded 
its costs. 
/s/ CHASE A. CLARK, 
Chief Judge, United States 
District Court. 


[Endorsed]: Filed January 31, 1958. 
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NOTICE OF APPEAL 


Notice Is Hereby Given, that C. H. Elle Con- 
struction Co., a corporation, and St. Paul-Mereury 
Indemnity Co., a corporation, Plaintiffs above 
named, Hereby Appeal to the United States Court 
of Appeals For The Ninth Circuit from the Final 
Judgment entered against them in this action on 
the 31st day of January, 1958, said Instrument 
being designated “Findings of Fact and Conelu- 
sions of Law and Judgment.”’ 


MERRILL & MERRILL, 
/3/ By W. F. MERRIE 
Attorneys for Plaintiffs- 
Appellants. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed February 24, 1958. 
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BOND ON APPEAL 


Know All Men By These Presents: That the 
United States Fidelity and Guaranty Company, a 
corporation, as Surety, and C. H. Elle Construction 
Co., a corporation, and St. Paul-Mercury Indem- 
nity Co., a corporation, as Principals, are held and 
firmly bound unto Western Casualty and Surety 
Company, a corporation, in the sum of Two Hun- 
dred Fifty Dollars ($250.00), to which we hind 
ourselves, our successors and assigns, jointly and 
severally. 

Sealed with our hands and Dated this 24th day 
of February, 1958. 

Whereas, on the 31st day of January, 1958, in the 
above entitled action in the United States District 
Court for the District of Idaho, Eastern Division, 
between C. H. Elle Construction Co., a corporation, 
and St. Paul-Mereury Indemnity Co., a corpora- 
tion, Plaintiffs, and the said Western Casualty and 
Surety Company, a corporation, Defendant above 
named, a Judgment was rendered against said 
Plaintifis, and said Plaintiffs have duly filed a 
Notice of Appeal from said Judgment; 

Now, the condition of this Bond is that if said 
Appeal is disallowed, or the Judgment affirmed, all 
costs incurred by the Defendant or such costs as 
the Appellate Court may award in the event such 
Judgment is affirmed; that the payment of said 
costs is hereby secured; otherwise, the obligation 
is to be void. 
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The undersigned agree that this is a Bond on 
Appeal from the United States District Court for 
the District of Idaho, Eastern Division, to the 
United States Cirenit Court of Appeals for the 
Ninth Cireuit; given under the obligation of para- 
graph (C) of Rule 73 of the Federal Rules of Civil 
Procedure. 

C. H. ELLE CONSTRUCTION CoO., 
a corporation, 
/s/ By W. F. MERRILL, 
One of its Attorneys of Record. 


ST. PAUL-MERCURY INDEM- 
NITY CO., a corporation, 
/s/ By W. F. MERRILL, 
One of its Attorneys of record. 
“Principals: 


UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 
/s/ By F. F. TERRELL, 
Its Attorney-in-fact. 
[Seal ] UNITED STATES FIDELITY AND 
GUARANTY COMPANY, a cor- 
poration, 
/s/ By ¥F. F. TERRELL, 
Resident Agent. 


[Endorsed]: Filed February 24, 1958. 
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CERTIFICATEH OF CLERK 


United States of America, 
District of Idaho—ss. 

I, Ed. M. Bryan, Clerk of the United States 
District Court for the District of Idaho, do hereby 
certify that the foregoing papers are that portion 
of the original files designated by the parties and 
as are necessary to the appeal under Rule 75 
(RCP): 

Complaint. 

Summons with return attached. 

Defendant’s motion to dismiss. 

Affidavit of O. R. Baum. 

Minutes of the court of Oct. 18, 1955. 
Amended complaint. 

Motion of C. H. Elle Const. Co., for inspec- 


a 


eS he Ge 


tion. 

8. Affidavit in support of motion. 

9. Minutes of the Court of Oct. 24, 1955. 

10. Stipulation—10 days for defendant to enter 
appearance as to amended complaint after exchange 
of policies. 

11. Affidavit for leave to file amended and sup- 
plemental complaint. 

12. Motion for leave to file amended and supple- 
mental complaint. 

13. Amended and supplemental complaint. 

14. Answer to amended and supplemental com- 
plaint. 

15. Motion of defendant to dismiss action. 


200 C. H. Eile Construction Co., et al. ws. 


16. Motion of defendant to dismiss C. H. Elle 
Const. Co. from the cause. 

17. Motion of defendant to dismiss St. Paul- 
Mercury Indemnity Co., from the action. 

18. Defendant’s demand for jury trial. 

19. Notice requiring submission of motions on 
brief. 

20. Motion of plaintiffs to strike from answer to 
amended and supplemental complaint. 

21. Notice requiring submission of motions on 
brief. 

22. Stipulation—10 additional days for both par- 
ties to file briefs. 

23. Order—10 additional days for both parties 
to file briefs. 

24. Minutes of the court of Oct. 8, 1956. 


25. Request for admissions filed by plaintiff. 

26. Response to request for admissions. 

27. Defendant’s request for admissions. 

28. Defendant’s withdrawal of request for trial 


by jute 

29. Notice of taking deposition of Wm. 8S. and 
Jessie Gagon. 

30. Plaintiffs’ additional request for admissions. 

31. Response to defendant’s request for admis- 
sions. 

32. Response to plaintiffs’ additional request for 
admissions. 

33. Notice to present motion on Nov. 30, 1956. 

34. Motion for production of documents, ete. 

35. Depositions of Jessie Gagon and William 8S. 
Gagon. 

36. Minutes of the court of Nov. 29, 1956. 
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37. Notice to present motion on Dee. 3, 1956. 
38. Motion for production of documents, ete. 
39. Minutes of the Court of Dee. 3, 1956. 

40. Minutes of the Court of Dec. 7, 1956. 

41. Depositions of M. Burke Horsley and C. H. 


42. Stipulation to submit case on files and rec- 


43. Stipulation and order—time to file briefs. 

44. Stipulation—15 additional days for defend- 
ant’s brief ordered. 

45, Stipulation—15 additional days for defend- 
ant’s brief. 

46. Opinion of Judge Clark. 

47. Stipulation and order—Jan. 4, 1958 for fil- 
ing objections to or response to Findings of Fact 
and Conclusions of Law. 

48. Exceptions to findings of fact and conclu- 
sions of Jaw and proposed amendments thereto. 

49, Order overruling proposed amendments and 
objections. 

50. Findings of fact and conclusions of law and 
judgment. 

o1. Acknowledgment of service of notice and 
bond on appeal. 

52. Notice of appeal. 

d0. Bond on appeal. 

04. Designation of record on appeal. 

In Witness Whereof I have hereunto set my 
hand and affixed the seal of said court this 5th day 
of March, 1958. 

[Seal | /s/ ED. M. BRYAN, 

Clerk. 
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[Endorsed]: No. 15932. United States Court of 
Appeals for the Ninth Circuit. C. H. Elle Con- 
struction Co., a corporation and St. Paul-Mercury 
Indemnity Co., a corporation, Appellants, vs. West- 
erm Casualty and Surety Company, a corporation, 
Appellee. Transcript of Record. Appeal from the 
United States District Court for the District of 
Idaho, Eastern Division. 

Filed: March 10, 1958. 

Docketed: March 17, 1958. 

/3s/ PAUL P. OCBRIEM, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In The United States Court of Appeals, 
For The Ninth Ciremt 


No. 15932 


C. H. ELLE CONSTRUCTION CO., a corpora- 
tion, and ST. PAUL-MERCURY INDEM- 
NWETY CO., a corporation, 

Plaintiffs-Appellants, 
VS. 


WESTERN CASUALTY AND SURETY COM- 
PANY, a corporation, 
Defendant-Appellee. 


STATEMENT OF POINTS ON APPHAL 


Plaintiffs-Appellants herewith present their state- 
ment of points upon which they will rely on the 
Appeal in this matter. 
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I. 

That the Trial Court erred in its Conclusions of 
Law that the Jury Verdict in the State Court 
action, designated in the District Court of the 
Fifth Judicial District of the State of Idaho, in 
and for the County of Bannock, and entitled Mary 
Lou Campbell, and Terrell Ray Campphell and Cur- 
tis Howard Campbell, minors, by their Guardian 
Ad Litem, Mary Lou Campbell, Plaintiffs, v. C. H. 
Elle Construction Co., a corporation, M. Burke 
Horsley, Max Larsen, and W. 8. Gagon, Defend- 
ants, operated as a final determination of the issue 
as to whether or not the vehicle involved was being 
operated by the employee of C. H. Elle Construc- 
tion Company with the consent of the named in- 
sured of the defendant herein. 


II. 
The Trial Court erred in its Finding of Fact V 
in findings as follows: 
“The Jury, having found that the truck was not 
being operated with his permission and consent.’’ 


OE. 
That the Trial Court erred in entering Judgment 
in favor of the defendant and against the plaintiffs. 


IV. 

That the Trial Court erred in not holding, from 
the files, records and facts in this action, that the 
vehicle insured by Western Casualty and Surety 
Company was being operated at the time of the 
collision with the permission of the named insured 
under the terms and conditions of the insurance 


204 C. H. Elle Construction Co., et al. vs. 


policy issued by the defendant-appellee, Western 
Casualty and Surety Company. 


Ave 

That the Trial Court erred in not holding that 
under the terms of the policy written by the de- 
fendant-appellee, Western Casualty and Surety 
Company, the said plaintiff-appellant herein, C. H. 
Elle Construction Company, became an also in- 
sured, and that the said insurance coverage became 
the primary imsurance coverage up to the hmits of 
the polhcey so issued by the defendant-appellee 
Western Casualty and Surety Company. 


Ne 
That the Trmal Court erred in not determining 
that the use of the vehicle by one M. Burke Hors- 
ley as the employee of C. H. Elle Construction 
Company was within the coverage and uses set 
forth in the policy issued by the defendant-appel- 
lee Western Casualty and Surety Company. 


Nene 
That the Trial Court erred in not granting Judg- 
ment to the plaintiffs and against the defendant- 
appelice in the amount of $13,630.93, plus interest, 
plus costs of suit. 
Dated this 17th day of March, 1958. 
MERRILL & MERRILL, 
/8/ By W. F. MERRILL, 
Attorneys for Plaintiffs- 
Appellants. 
Acknowledgment of Service Attached. 
[Endorsed]: Filed March” 19, 1958. avila 
O’Brien, Clerk. 
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DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


Pursuant to Rule 75 (a) of the Federal Rules of 
Civil Procedure, the Plaintiffs-Appellants hereby 
designate for inclusion in the record on Appeal to 
the United States Court of Appeals for the Ninth 
Circuit, taken by Notice of Appeal filed the 24th 
day of February, 1958, the following portions of 
the record proceedings and evidence in this action: 

1. Complaint. 

Summons with Return attached. 
Motion to Dismiss. 

Record of Hearing of October 18, 1955. 
Amended Complaint. 

6. Motion for leave to file Amended and Supple- 
mental Complaint. 

7. Affidavit in support of Motion. 

8. Amended and Supplemental Complaint. 

9. Answer to Amended and Supplemental Com- 
plaint. 

10. Motion to Dismiss St. Paul-Mereury Indem- 
nity Co. 


11. Motion to Dismiss C. H. Elle Construe- 
Hon Co, 


SA Geek 


12. Motion to Dismiss. 


13. Motion to Strike from Answer to Amended 
& Supplemental Complaint. 


14. Record of Hearing of October 8, 1956. 
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15. Requests for Admissions, filed Nov. 1, 1956. 

16. Response to Requests for Admissions, filed 
iNow. OF 1956. 

17. Requests for Admissions, filed Nov. 9, 1956. 


18. Response to Defendant’s Request for Admis- 
sions, filed Nov. 19, 1956. 

19. Plaintiffs’ Additional Requests for Admis- 
sions, filed Nov. 19, 1956. 

20. Response to Plaintiffs’ Additional Requests 
for Admissions, filed Nov. 26, 1956. 

21. Deposition of Jessie Gagon. 

22. Deposition of Wm. 8S. Gagon. 

23. Motion for Production of Documents, ete. 

24. Record of Hearing of December 3, 1956. 


25. Order to Submit on Depositions and Briefs, 
filed December 7, 1956. 


26. Deposition of M. Burke Horsley. 
27. Deposition of C. H. Elle. 
28. Stipulation Re. Admissions and Submission 


of Cause on Records and Depositions, filed January 
LOT. 

29. Opinion. 

30. Exception to Findings of Fact and Conclu- 
sions of Law, and Proposed Amendments to Find- 
ings of Fact and Conclusions of Law. 


dl. Order overruling Proposed Amendments and 
Objections to Findings of Fact; Conclusion. 

32. Findings of Fact, Conclusions of Law, and 
Judgment. 


33. Notice of Appeal. 


Western Casualty and Surety Co. 207 


34. Bond on Appeal. 

30. Notice to Appellee. 

36. Acknowledgment of Service. 

37. Designation of Contents of Record on 
Appeal. 

38. Statement of Points on Appeal. 

Dated this 17th day of March, 1958. 


MERRILL & MERRILL, 
/s/ By W. F. MERRILL, 
Attorneys for Plaintiffs- 
Appellants. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed March 19, 1958. Paul P. 
O’Brien, Clerk. 


